
 ITEM F.1. 
M E M O R A N D U M 

  
TO: Capital Investment Committee 
  
THROUGH: Raymond Tulloch, Board of Trustees 
  
FROM: Mike Bandelin, Diamond Peak Ski Resort General Manager 
  
SUBJECT: Review, discuss and provide feedback on the District's investment of 

an equipment purchase for a replacement PistenBully Snow 
Grooming Vehicle - 2024/25 Capital Improvement Project; Fund: 
Community Services; Division: Ski Venue; Vendor; Kassbohrer All-
Terrain Vehicles, Inc. in the amount of $550,000. (Requesting Staff 
Member: Diamond Peak General Manager Mike Bandelin)  

  
RELATED STRATEGIC 
PLAN BUDGET 
INITIATIVE(S): 

LONG RANGE PRINCIPLE #5 – ASSETS AND 
INFRASTRUCTURE 
The District will practice perpetual asset renewal, replacement 
and improvement to provide safe and superior long term utility 
services and recreation venues, facilities, and services. 

  
RELATED DISTRICT 
POLICIES, PRACTICES, 
RESOLUTIONS OR 
ORDINANCES 

Capital Planning Multi-Year Capital Planning Policy 12.1.0; 
Capital Project Budgeting Policy 13.1.0; Capital Expenditures 
Practice 13.2.0; Purchasing Policy for Goods and Services 
Policy 21.1.0 

  
DATE: August 20, 2024 

 
I. RECOMMENDATION  
That the District's Capital Investment Committee make a Motion to: 

1. Authorize staff to bring this recommendation forward at a future District's 
Board of Trustees Meeting for approval of the Equipment Purchase 
Agreement with Kassbohrer All-Terrain Vehicles, Inc. totaling $550,000. 

   
II. BACKGROUND  
This agenda item comes before the Capital Investment Committee for 
consideration as the District staff is following District best practices and Board of 
Trustees direction by including an agenda item at the Capital Investment 
Committees meeting to review District Capital Improvement Projects. The 
general purpose of this project is to maintain District operations through the 
necessary maintenance and replacement cycles.  Diamond Peak operates and 
maintains a fleet of five (5) PistenBully snow grooming vehicles which includes 
four line grooming machines and one winch assist machine. These machines 
provide slope grooming, snow management, snowmaking support, chairlift 
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loading and unloading area maintenance, and park features at the District's ski 
venue. The District’s capital replacement program for fleet/rolling stock identifies 
operating and maintaining each of the five grooming vehicles up to ten operating 
seasons before replacement funding occurs. 
 
The proposed PistenBully grooming vehicle will come equipped with 
PistenBully’s SNOWsat slope and fleet management system. SNOWsat is an 
integrated system for guiding and real-time monitoring of snow grooming 
vehicles. The system uses GPS data to produce a mapped image of the slope 
including all chairlift towers, grade level snowmaking valve stations, snowmaking 
hydrants, as well as any potential danger spots and the resort boundaries. It also 
provides maps of individual runs for grooming with real-time snow depth 
measurements. SNOWsat is included within the five (5) grooming machines that 
the District owns and operates.     
III. BID RESULTS  
The District's purchase of a replacement PistenBully snow grooming vehicle and 
associated fleet management system from Kassbohrer All Terrain Vehicles,Inc. is 
exempt from competitive bidding for the following reasons: 
 

1. This purchase is for items which may only be contracted from a sole 
source (NRS 332.115.1.a). Kassbohrer All-Terrain Vehicles is the 
exclusive dealer for PistenBully snow grooming equipment for Northern 
Nevada. 

2. This purchase is for additions to and repairs and maintenance of 
equipment which may be more effectively added to, repaired or maintained 
by a certain person (NRS 332.115.1.c). Diamond Peak’s snow grooming 
fleet is exclusively PistenBully snow grooming vehicles, which are sold 
exclusively by Kassbohrer All Terrain Vehicles. 

3. The equipment proposed for purchase, by virtue of the training of the 
personnel or of any inventory of replacement parts maintained by the local 
government, is compatible with existing equipment (NRS 332.115.1.d). 
Diamond Peak’s snow grooming fleet is exclusively PistenBully snow 
grooming vehicles. 

The proposed equipment purchase agreement, in compliance with the District's 
Purchasing Policy for Goods and Services, Policy 21.1.0 – 3.1 and NRS 332.115. 
The table below provides the description and amount of the proposed purchase. 
 
 
Description  Amount 

2024 PistenBully 600 Park Pro $535,000 

V3 ind. LIDAR - PB 600 $45,000 

Trade-In for PistenBully 400  ($30,000) 

Total  $550,000 
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IV. FINANCIAL IMPACT AND BUDGET  
 
The District's Capital Improvement Program Budget for the (340 Ski Fund) in FY 
2024/25 includes funding of $550,000 for the replacement of the PistenBully 
Grooming vehicle. The ski fund (340) FY2024/25 includes total capital 
appropriations of $1,125,000 for the following projects. 
 
 
Budgeted 
Amount 

Description 

$550,000 Replace Grooming vehicle - Originally purchased in 2014. 

$205,000 This Project Replaces One of the Two 2010 Ski Shuttle 
Buses. 

$20,000 This Project Replaces a Mountain Operations Snowmobile 
that is used by staff for transportation on the mountain. 

$100,000 This project consists of the procurement of two snowmaking 
fan guns that are currently onsite through a demonstration 
program. 

$175,000 This project replaces the 1966 Electrical Entrance Panels at 
the ski venue's main lodge. 

$75,000 Replace Red Fox Ski Lift 1979 Counterweight Cable and 
Haul Rope Carrier Grips 

  
   
V. ALTERNATIVES    
VI. COMMENTS  
In conclusion, the following items have been discussed:  

1. The snow grooming vehicle scheduled for replacement includes a 2014 
PistenBully 400. This piece of equipment has operated for eleven seasons, 
including 10,215 total operating hours.   

2. The replacement grooming vehicle project is funded through the 2024/25 
Capital Improvement Project; Fund: Community Services; Division: Ski 
Venue; Amount: $550,000. 

3. The proposed equipment purchase agreement for the replacement 
grooming vehicle totals - $550,000. 

4. The Agreement has been approved by the District's legal counsel. 

Provided the proposed investment of the replacement snow grooming vehicle 
equipment purchase moves forward, the District will place this item on a future 
District Board Trustees meeting agenda.   
VII. BUSINESS IMPACT/BENEFIT  
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VIII. ATTACHMENTS  
1. Equipment Purchase Agreement Between IVGID - Kassbohrer All Terrain 

Vehicles 
2. 2021 Staff Report - Snow Grooming Machine - Kassbohrer 
3. 2023 Staff Report - Replacement Snow Grooming Machine - Kassbohrer  
IX. DECISION POINTS NEEDED FROM THE CAPITAL INVESTMENT 

COMMITTEE   
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MEMORANDUM 

TO: 

THROUGH: 

Board of Trustees 

Indra Windquest 

FROM: 

SUBJECT: 

DATE: 

District General Manager 

Paul Navazio 
Director of Finance and Accounting 

Mike Sandelin 
Diamond Peak General Manager 

Review, discuss and possibly approve a Sole Source 
Finding, and review, discuss and possibly authorize a 
Procurement Contract for a Replacement PistenBully 
Snow Grooming Vehicle - 2021/2022 Capital 
Improvement Project; Fund: Community Services; 
Division: Ski; Project # 3463HE1728; Vendor: 
Kassbohrer All Terrain Vehicles, Inc. in the amount of 
$400,000 

July 1, 2021 

I. RECOMMENDATIONS 

That the Board of Trustees makes a motion to: 

1. Make the following finding: 

IVGID's purchase of a replacement PistenBully snow grooming vehicle and 
associated fleet management system from Kassbohrer All Terrain Vehicles, 
Inc. is exempt from competitive bidding for the following reasons: 

A. This purchase is for items which may only be contracted from a sole 
source (NRS 332.115.1.a). Kassbohrer All Terrain Vehicles is the 
exclusive dealer for PistenBully snow grooming equipment for 
Northern Nevada. 

B. This purchase is for additions to and repairs and maintenance of 
equipment which may be more effectively added to, repaired or 
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Review, discuss and possibly approve a Sole -2-
Source Finding, and review, discuss and possibly 
authorize a Procurement Contract for a Replacement 
PistenBully SnowGrooming Vehicle - 2021/2022 Capital 
Improvement Project; Fund: Community Services; Division: 
Ski; Project# 3463HE1728; Vendor: Kassbohrer All Terrain 
Vehicles, Inc. in the amount of $400,000 

July 1, 2021 

maintained by a certain person (NRS 332.115.1.C). Diamond Peak's 
snow grooming fleet is exclusively PistenBully snow grooming 
vehicles which are sold exclusively by Kassbohrer All Terrain 
Vehicles. 

C. The equipment proposed for purchase, by virtue of the training of the 
personnel or of any inventory of replacement parts maintained by the 
local government is compatible with existing equipment (NRS 
332.115.1.d). Diamond Peak's snow grooming fleet is exclusively 
PistenBully snow grooming vehicles. 

2. Authorize a procurement contract with Kassbohrer All Terrain Vehicles, Inc. 
totaling $400,000. 

3. Authorize Staff to execute all purchase documents based on a review by 
Legal Counsel and Staff. 

II. BACKGROUND 

The general purpose of this project is to maintain District operations through the 
necessary maintenance and replacement cycles. The contract proposed for award 
addresses the end of life cycle replacement of one of the Diamond Peak 
PistenBully snow grooming vehicles. Diamond Peak maintains a fleet of five 
PistenBully snow grooming vehicles to provide slope grooming, snow 
management, snowmaking support, chairlift loading and unloading area 
maintenance, and park features at Diamond Peak Ski Resort. A reliable and well 
functioning grooming fleet is a critical component to providing a great customer 
experience at Diamond Peak. 

The equipment scheduled for replacement is a 2010 PistenBully 400 - PistenBully 
#645. This piece of equipment has operated eleven seasons, has over 9,600 
operating hours, and has reached the end of its cost effective service life. It is at a 
point where the District can expect elevated maintenance and repair costs and 
increased equipment down time. 

Snow grooming vehicles are replaced when serviceability, reliability, performance, 
and economic factors dictate. The District's current program involves keeping each 
machine for up to ten operating seasons. The District's service records, as well as 
those of snowcat manufacturers, indicate that the hourly operating cost of a 
standard grooming snowcat increases by more than 60% after 10 years of 
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Review, discuss and possibly approve a Sole -3-
Source Finding, and review, discuss and possibly 
authorize a Procurement Contract for a Replacement 
PistenBully SnowGrooming Vehicle - 2021/2022 Capital 
Improvement Project; Fund: Community Services; Division: 
Ski; Project# 3463HE1728; Vendor: Kassbohrer All Terrain 
Vehicles, Inc. in the amount of $400,000 

July 1, 2021 

operating. Downtime increases in direct proportion which impacts the quality of 
Diamond Peak's groomed product. Additionally, major component failure on a 
snow grooming vehicle may cost more than the actual value of one of these 
vehicles as its age increases. A replacement engine can cost as much as $59,000 
and a replacement drive assembly cost is over $10,000 with each vehicle having 
three or four drive assemblies depending on the type of equipment. 

The proposed PistenBully grooming vehicle will come equipped with PistenBully's 
SNOWsat slope and fleet management system. SNOWsat is an integrated system 
for guiding and real-time monitoring of snow grooming vehicles. The system uses 
GPS data to produce a mapped image of the slope including all chairlift towers, 
grade level snowmaking valve stations, snowmaking hydrants, as well as any 
potential danger spots and the resort boundaries. It also provides maps of 
individual runs for grooming with real-time snow depth measurement. The position 
of the snow grooming equipment is conveyed back to Diamond Peak computers 
in real-time along with snow depth measurements to support and optimize 
snowmaking and slope maintenance operations. The SNOWsat system allows 
greater management and quality control of grooming and snowmaking operations, 
reduces grooming and snowmaking operating costs by improving operational 
efficiencies, and improves on-mountain safety of the grooming operations. The 
snow management functionality provided by SNOWsat has been instrumental in 
providing a Diamond Peak snow surface standard for the past six years to our 
community and guests. 

The District currently expenses one full time ski vehicle mechanic at the ski shop 
to maintain the over the snow vehicles as well as the off-season maintenance staff 
vehicles. The expense of one mechanic has proved sufficient in completing proper 
equipment maintenance and keeping down time acceptable with the current 
Districts Capital Improvement Equipment Replacement Program for snow 
grooming machines. 

If the proposed contract is awarded, the District will place its order with Kassbohrer 
All Terrain Vehicles immediately and will take delivery of the vehicle in the fall in 
order to accommodate manufacturing lead time. Payment to the vendor does not 
occur until vehicle delivery. 

Ill. BID RESULTS 

The proposed procurement contract, in compliance with NRS 332.115, is a sole 
source purchase from Kassbohrer All Terrain Vehicles, Inc and Staff did not seek 
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Review, discuss and possibly approve a Sole -4-
Source Finding, and review, discuss and possibly 
authorize a Procurement Contract for a Replacement 
PistenBully SnowGrooming Vehicle - 2021/2022 Capital 
Improvement Project; Fund: Community Services; Division: 
Ski; Project# 3463HE1728; Vendor: Kassbohrer All Terrain 
Vehicles, Inc. in the amount of $400,000 

July 1, 2021 

competitive bids for the proposed vehicle. Specific equipment pricing is as listed 
below: 

Description Amount 

PistenBully 600 Park Pro with Snowsat $444,000 

Trade-in for PistenBully #645 ($44,000) 

Total $400,000 

IV. FINANCIAL IMPACT AND BUDGET 

A total of $400,000 is included in the 2021/2022 Capital Improvement Program 
Budget for the replacement of Pisten Bully #645 under Project# 3463HE1728 (see 
attached data sheet). 

V. ALTERNITIVES 

The Board could not authorize the procurement contract and defer or eliminate 
replacement of the proposed snow grooming vehicle. Doing so puts the District at • 
risk of high maintenance expenses and increased equipment down time or 
complete loss of equipment usage during Diamond Peak's operating season. 

VI. BUSINESS IMPACT 

This item is not a "rule" within the meaning of Nevada Revised Statutes, Chapter 
237, and does not require a Business Impact Statement. 

VII. ATTACHMENTS 

A. Procurement Agreement - IVGID and Kassbohrer All Terrain Vehicles Inc. 
8. EJCDC P-700 Standard General Conditions For Procurement Contracts 
C. Kassbohrer All Terrain Vehicle - Agreement To Purchase 
D. IVGID - Capital Improvement Program - replace snow grooming machine 

history 
E. IVGID - Project Summary #3463HE1728 data sheet 
F. Distric Equipment #645 Snow Grooming Machine Cost Analiysis 
G. District Purchase Order 
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PROCUREMENT AGREEMENT 

THIS AGREEMENT is dated as Date by and between the Incline Village General Improvement District 
("Buyer") and Kassbohrer All Terrain Vehicles, Inc. ("Seller''). Buyer and Seller, in consideration of the 
mutual covenants set forth herein, agree as follows: 

ARTICLE 1 - GOODS AND SPECIAL SERVICES 

The Goods and Special Services (Equipment) to be provided under these Procurement Contract 
Documents are generally described as follows: 

A 2021 PistenBully 600 Park Pro with SNOW sat V3, including delivery, solid tires, vehicle 
fenders, Switch Blade and hydraulic tiller wings, per Seller's exclusive proposal dated May 
2021. 

ARTICLE 2 - POINT OF DESTINATION 

The place where the Equipment is to be delivered is defined in the Procurement General Conditions as 
the Point of Destination and is designated as: 

Diamond Peak Ski Resort 
1210 Ski Way 
Incline Village, Nevada 89451 

ARTICLE 3 - CONTRACT TIMES 

Time of the Essence: The delivery of Equipment as stated in the Procurement Contract Documents are 
the essence of the Contract. 

Date for Submittal of Shop Drawings: All Shop Drawings and Samples required by the Procurement 
Contract Documents shall be submitted to Buyer for review and approval within two (2) weeks of the date 
of Notice to Proceed. 

Days to Achieve Delivery of Equipment: Based on mutual agreement, the Equipment is to be delivered 
to the Point of Destination no later than Date. Delivery shall be made between the hours of 7:30 a.m. and 
3:30 p.m., Monday through Friday, excluding holidays, and coordinated with Buyer. 

Liquidated Damages: Buyer and Seller recognize that time is of critical importance in the execution of 
this Agreement and that Buyer will suffer financial loss if the Equipment is not delivered at the Point of 
Destination and ready for receipt of delivery by Buyer within the times specified in this Article 3, plus any 
extensions thereof allowed. The parties also recognize the delays, expense, and difficulties involved in 
proving the actual loss suffered by Buyer if complete acceptable Equipment is not delivered on time. 
Accordingly, instead of requiring such proof, Buyer and Seller agree that as liquidated damages for delay 
(but not as a penalty) Seller shall pay Buyer $500.00 for each day that expires after the time specified in 
this Article 3 for delivery of Equipment in accordance with the Procurement Contract Documents. 
However, no liquidated damages will be assessed against Seller unless Seller is late in delivering 
Equipment according to the mutually agreed upon delivery schedule and Seller's late delivery adversely 
impacts Buyer's overall project critical path schedule. Payment of liquidated damages shall be Seller's 

SFA - Kassbohrer All Terrain Vehicles, Inc. 1 
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sole liability and Buyer's sole remedy for late delivery. In no event shall the total liquidated damages 
amount pertaining to late delivery exceed ten percent (10%) of the Contract Price. 

ARTICLE 4 - CONTRACT PRICE 

Buyer shall pay Seller for furnishing the Equipment in accordance with the Contract Documents in current 
funds as follows: A Lump Sum of Four Hundred Thousand Dollars ($400,000.00). This amount includes 
a trade-in allowance of $44,000 for a 2010 PistenBully 400. 

ARTICLE 5- PAYMENT PROCEDURES 

Submittal and Processing of Payments: Upon delivery of Equipment, seller shall submit an invoice for full 
payment to invoices@ivgid.org, with a copy to mlb@ivgid.org. Invoices will be processed by Buyer based 
on submittals by the Seller. 

ARTICLE 6- SELLER'S REPRESENTATIONS 

In order to induce Buyer to enter into this Procurement Agreement, Seller makes the following 
representations: 

• Seller has examined and carefully studied the Procurement Contract Documents 

• If specified or if, in Seller's judgment, any local condition may affect cost, progress or the furnishing 
of the Equipment, Seller has visited the Point of Destination and become familiar with and is satisfied 
as to the local conditions that may affect cost, progress or the furnishing of the Equipment. 

• Seller is familiar with and is satisfied as to all local federal, state and local Laws and Regulations that 
may affect cost, progress and the furnishing of the Equipment. 

• Seller has carefully studied and correlated the information known to Seller, and information and 
observations obtained from Seller's visits, if any, to the Point of Destination, with the Procurement 
Contract Documents. 

• Seller has given Buyer written notice of all conflicts, errors, ambiguities, or discrepancies that Seller 
has discovered in the Procurement Contract Documents, and the written resolution thereof by Buyer 
is acceptable to Seller. 

• The Procurement Contract Documents are generally sufficient to indicate and convey understanding 
of all terms and conditions for furnishing Equipment. 

ARTICLE 7 - PROCUREMENT CONTRACT DOCUMENTS 

The Contract Documents consist of the following: 

• This Procurement Agreement; 

• Procurement General Conditions; 
• Exhibits to this Procurement Agreement (enumerated as follows): 

• Seller's Exclusive Proposal dated May 2021 

The documents listed above are attached to this Agreement, and there are no Contract Documents other 
than those listed above. 

SFA - Ki:issbohrer All Terrain Vehicles, Inc. 2 
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The Contract Documents may only be amended, or supplemented as provided in Paragraph 3.04 of the 
Procurement General Conditions. 

ARTICLE 8 - MISCELLANEOUS 

Successors and Assigns: Buyer and Seller each binds itself, its partners, successors, assigns and legal 
representatives to the other party hereto, its partners, successors, assigns and legal representatives in 
respect to all covenants, agreements and obligations contained in the Procurement Contract 
Documents. 

Severability: Any prov1s1on or part of the Procurement Contract Documents held to be void or 
unenforceable under any Law or Regulation shall be deemed stricken and all remaining provisions shall 
continue to be valid and binding upon Buyer and Seller. The Procurement Contract Documents shall be 
reformed to replace such stricken provision or part thereof with a valid and enforceable provision that 
comes as close as possible to expressing the intention of the stricken provision. 

Other Provisions: In the event of a dispute regarding interpretation, enforcement of, or a parties' 
performance under the Contract, the parties shall first engage in mediation, initiated by the written request 
of any part. The parties agree to share equally the cost of any such mediation process; however, they 
agree to assume the expense of their own counsel. Venue for any mediation shall be within Washoe 
County, Nevada. Commencement of mediation shall not affect any of the rights or obligations of either 
party hereunder, all of which shall continue to be performed on a timely basis. If the dispute(s) is (are) 
not resolved through mediation, and is (are) litigated, the prevailing party shall be entitled to reasonable 
attorney fees and costs. In the event that any action is filed in relation to this Contract, the unsuccessful 
party in the action shall pay to the successful party, in additional to all the sums that either party may be 
called on to pay, a reasonable sum for the successful party's attorney fees. 
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IN WITNESS WHEREOF, the parties hereto have set their hands the day and date of the year first set forth above. 

BUYER: 
INCLINE VILLAGE G. I. D. 
Agreed to: 

By: 

Mike Bandelin 
General Manager, Diamond Peak Ski Resort 

Date 

Reviewed as to Form: 

Joshua Nelson 
District General Counsel 

Date 

Owner's address for giving notice: 
INCLINE VILLAGE G. I. D. 
893 Southwood Boulevard 
Incline Village, Nevada 89451 
775-832-1267- Engineering Div. Phone 

SFA - Kassbohrer All Terrain Vehicles, Inc. 

SELLER: 
Kassbohrer All Terrain Vehicles, Inc. 
Agreed to: 

By: 

Signature of Authorized Agent 

Print or Type Name and Title 

Date 

If Contractor is a corporation, attach evidence of 
authority to sign. 

Contractor's address for giving notice: 
Kassbohrer All Terrain Vehicles, Inc. 
8850 Double Diamond Parkway 
Reno, Nevada 89521 
775-636-4290 

4 
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EJCDC STANDARD GENERAL CONDITIONS FOR PROCUREMENT CONTRACTS 

ARTICLE 1 - DEFINITIONS AND TERMINOLOGY 

I.OJ Defined Terms 

A. Whenever used in the Bidding Requirements or 
Contract Documents and printed with initial capital letters, 
the terms listed below will have the meanings indicated 
which are applicable to the singular or plural thereof. In 
addition to terms specifically defined, terms with initial 
capital letters in the Contract Documents include references 
to identified articles and paragraphs, and the titles of other 
documents or forms. 

1. Addenda--Those written or graphic instruments 
issued prior to the opening of Bids in accordance with the 
Bidding Requirements which clarify or change the 
Bidding Requirements or the proposed Contract 
Documents. 

2. Agreement--The written instrument signed by both 
Buyer and Seller covering the Goods and Special Services 
and which lists the Contract Documents in existence on 
the Effective Date of the Agreement. 

3. Application for Payment--The form acceptable to 
Buyer which is used by Seller in requesting progress and 
final payments and which is accompanied by such 
supporting documentation as is required by the Contract 
Documents. 

4. Bid--An offer or proposal submitted on the 
prescribed form setting forth the prices for the Goods and 
Special Services to be provided. 

5. Bidder--A person who submits a Bid directly to 
Buyer. 

6. Bidding Documents--The Bidding Requirements 
and the proposed Contract Documents (including all 
Addenda). 

7. Bidding Requirements--The Advertisement or 
Invitation to Bid, Instructions to Bidders, Form of Bid 
security, if any, and Bid Form with any supplements. 

8. Buyer--The person or public entity purchasing the 
Goods and Special Services. The words "Buyer" and 
"Owner" are used interchangeably. 

9. Change Order--A document recommended by 
Engineer which is signed by Seller and Buyer and 
authorizes an addition, deletion, or revision to the 
Contract Documents or an adjustment in the Contract 
Price or the Contract Times, issued on or after the 
Effective Date of the Agreement. 

IO. Claim--A written demand or assertion by Buyer or 
Seller seeking an adjustment of Contract Price or Contract 
Times, or both, or other relief with respect to the terms of 
the Contract. 

11. Contract--The entire and integrated written 
agreement between Buyer and Seller concerning the 
Goods and Special Services. The Contract supersedes 
prior negotiations, representations, or agreements, 
whether written or oral. 

12. Contract Documents--Those items listed in the 
Agreement. Only printed or hard copies of the items 
listed in the Agreement are Contract Documents. Files in 
electronic media format of text, data, graphics, and the 
like are not Contract Documents, and may not be relied on 
by Seller. Approved Shop Drawings and other Seller's 
submittals are not Contract Documents. 

13. Contract Price-- The moneys payable by Buyer to 
Seller for furnishing the Goods and Special Services in 
accordance with the Contract Documents as stated in the 
Agreement. 

14. Contract Times--The times stated in the Agreement 
by which the Goods must be delivered and Special 
Services must be furnished. 

15. Drawings--That part of the Contract Documents 
prepared or approved by Engineer which graphically 
shows the scope, intent, and character of the Goods and 
Special Services to be furnished by Seller. 

16. Effective Date of the Agreement--The date 
indicated in the Agreement on which it becomes effective, 
but if no such date is indicated, it means the date on which 
the Agreement is signed and delivered by the last of the 
two parties to sign and deliver. 

17. Engineer--The person designated as such m the 
Agreement. 

18. Field Order--A written order issued by Engineer 
which requires minor changes in the Goods or Special 
Services but which does not involve a change in the 
Contract Price or Contract Times. 

19. General Requirements--Sections of Division I of 
the Specifications. The General Requirements pertain to 
all sections of the Specifications. 

20. Goods--The tangible and movable personal 
property that is described in the Contract Documents, 
regardless of whether the property is to be later attached 
to realty. 

EJCDC P-700 Standard General Conditions for Procurement Contracts 
Copyright© 2000, National Society of Professional Engineers for EJCDC. All rights reserved. 

00700-4 
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21. Laws and Regulations; Laws or Regulations--Any 
and all applicable laws, rules, regulations, ordinances, 
codes, and orders of any and all governmental bodies, 
agencies, authorities, and courts having jurisdiction. 

22. Milestone--A principal event specified in the 
Contract Documents relating to an intermediate 
completion date or time prior to the Contract Times. 

23. Notice of Award--The written notice by Buyer to 
the apparent Successful Bidder stating that upon timely 
compliance by the apparent Successful Bidder with the 
conditions precedent listed therein, Buyer will sign and 
deliver the Agreement. 

24. Notice to Proceed-- A written notice given by 
Buyer to Seller fixing the date on which the Contract 
Times commence to run and on which Seller shall start to 
perform under the Contract. 

25. Point of Destination --The specific address of the 
location where delivery of the Goods shall be made as 
stated in the Agreement. 

26. Project--The total undertaking of which the Goods 
and Special Services to be provided under the Contract are 
a part. 

27. Project Manual--The bound documentary 
information prepared for bidding and furnishing the 
Goods and Special Services. A listing of the contents of 
the Project Manual, which may be bound in one or more 
volumes, is contained in the table(s) of contents. 

28. Samples--Physical examples of materials, 
equipment, or workmanship that are representative of 
some portion of the Goods and which establish the 
standards by which such portion of the Goods or Special 
Services will be judged. 

29. Seller--The person furnishing the Goods and 
Special Services. 

30. Shop Drawings--All drawings, diagrams, 
illustrations, schedules, and other data or information 
which are specifically prepared or assembled by or for 
Seller and submitted by Seller to illustrate some portion of 
the Goods or Special Services. 

31. Special Services--Services associated with the 
Goods to be furnished by Seller as required by the 
Contract Documents. 

32. Specifications--That part of the Contract 
Documents consisting of written technical descriptions of 
materials, equipment, systems, standards and 
workmanship as applied to the furnishing of the Goods 
and Special Services, and certain administrative details 
applicable thereto. 

33. Successful Bidder--The lowest responsible Bidder 
submitting a responsive Bid, to whom Buyer makes an 
award. 

34. Supplementary Conditions--That part of the 
Contract Documents which amends or supplements these 
General Conditions. 

35. Written Amendment--A written statement 
modifying the Contract Documents, signed by Buyer and 
Seller on or after the Effective Date of the Agreement and 
normally dealing with the administrative aspects of the 
Contract Documents. 

1.02 Terminology 

A. Intent of Certain Terms or Adjectives 

1. The Contract Documents include the terms "as 
allowed," "as approved," "as ordered," "as directed" or 
terms of like effect or import to authorize an exercise of 
professional judgment by Engineer. In addition, the 
adjectives "reasonable," "suitable," "acceptable," 
"proper," "satisfactory," or adjectives of like effect or 
import are used to describe an action or determination of 
Engineer as to the Goods or Special Services. It is 
intended that such exercise of professional judgment, 
action or determination will be solely to evaluate, in 
general, the Goods or Special Services for compliance 
with the requirements of and information in the Contract 
Documents and conformance with the design concept of 
the completed Project as a functioning whole as shown or 
indicated in the Contract Documents (unless there is a 
specific statement indicating otherwise). The use of any 
such term or adjective shall not be effective to assign to 
Engineer any duty or authority to supervise or direct the 
furnishing of Goods or Special Services or any duty or 
authority to undertake responsibility contrary to any other 
provision of the Contract Documents. 

2. Unless stated otherwise in the Contract Documents, 
words or phrases which have a well-known technical or 
construction industry or trade meaning are used in the 
Contract Documents in accordance with such recognized 
meaning. 

3. The word "non-conforming" when modifying the 
words "Goods" or "Special Services", refers to Goods or 
Special Services that fail to conform to the Contract 
Documents. 

4. The word "receipt" when referring to the Goods, 
shall mean the physical taking and possession by the 
Buyer under the conditions specified in Paragraph 
8.01.B.3. 

B. Day 

1. The word "day" shall constitute a calendar day of 
24 hours measured from midnight to the next midnight. 
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ARTICLE 2 - PRELIMINARY MATTERS 

2.01 Delivery of Bonds 

A. When Seller delivers the executed Agreements to 
Buyer, Seller also shall deliver such bonds as Seller may be 
required to furnish. 

2.02 Copies of Documents 

A. Buyer shall furnish Seller up to five copies of the 
Contract Documents. Additional copies will be furnished 
upon request at the cost of reproduction. 

2.03 Commencement of Contract Times; Notice to 
Proceed 

A. The Contract Times will commence to run on the 
thirtieth day after the Effective Date of the Agreement or, if 
a Notice to Proceed is given, on the day indicated in the 
Notice to Proceed. A Notice to Proceed may be given at any 
time within 30 days after the Effective Date of the 
Agreement. In no event will the Contract Times commence 
to run later than the sixtieth day after the day of Bid opening 
or the thirtieth day after the Effective Date of the 
Agreement, whichever date is earlier. 

2.04 Designated Representatives 

A. Buyer and Seller shall each designate its 
representative at the time the Agreement is signed. Each 
representative shall have full authority to act on behalf of 
and make binding decisions in any matter arising out of or 
relating to the Contract. 

2.05 Before Starting Fabrication/Assembly of Goods 

A. Seller's Review of Contract Documents: Before 
commencing performance of the Contract, Seller shall 
carefully study and compare the Contract Documents and 
check and verify pertinent requirements therein and, if 
specified, all applicable field measurements. Seller shall 
promptly report in writing to Buyer and Engineer any 
conflict, error, ambiguity or discrepancy which Seller may 
discover and shall obtain a written interpretation or 
clarification from Engineer before proceeding with any 
work affected thereby. 

2.06 Progress Schedule - Not Applicable 

A. 1.Xlithin 15 days after the Contract Times start to run, 
Seller shall submit to Buyer and Engineer an acceptable 
progress schedule of activities, including at a minimum, 
Shop Drav,ring and Sample submittals, tests, and deliveries 
as required by the Contract Documents. No progress 
payment will be made to Seller until an acceptable schedule 
is submitted to Buyer and Engineer. 

B. The progress schedule 1.vill be acceptable to Buyer 
and Engineer if it provides an orderly progression of the 
submittals, tests, and deliveries to completion v,rithin the 
specified Milestones and the Contract Times. Such 
acceptance will not impose on Buyer or Engineer 
responsibility for the progress schedule, for sequenciag, 
scheduliag, or progress of the work nor interfere 1w•ith or 
relie¥e Seller from Seller's full respoasibility therefor. Such 
acceptance shall not be deemed to acknowledge the 
reasonableness aad attainability of the schedule. 

2.07 Preli1nir1:€l;r)' Confereace 

A. \Xlithin 10 days after the Contract Times start to run, a 
conference attended by Seller, Buyer, Engineer and others 
as appropriate will be held to establish a working 
understanding among the parties as to the Goods and 
Special Ser1,ices and to discuss the schedule referred to in 
Paragraph 2.06.A., procedures for handling Shop Drawings 
and other submittals, processing Applications for Payment, 
and maintaining required records. 

ARTICLE 3 - CONTRACT DOCUMENTS: INTENT 
AND AMENDING 

3.01 Intent 

A. The Contract Documents are complementary; what is 
called for by one is as binding as if called for by all. 

B. Any labor, documentation, services, materials, or 
equipment that may reasonably be inferred from the 
Contract Documents or from prevailing custom or trade 
usage as being required to produce the intended result will 
be provided, whether or not specifically called for, at no 
additional cost to Buyer. 

C. Clarifications and interpretations of, or notifications 
of minor variations and deviations in, the Contract 
Documents, will be issued by Engineer as provided in 
Article 9. 

3.02 Laws and Regulations, Standards, Specifications and 
Codes 

A. Reference to standards, specifications, manuals, or 
codes of any technical society, organization, or association, 
or to Laws and Regulations, whether such reference be 
specific or by implication, shall mean the standard, 
specification, manual, code, or Laws and Regulations in 
effect at the time of opening of Bids (or on the Effective 
Date of the Agreement if there were no Bids), except as may 
be otherwise specifically stated in the Contract Documents. 

B. No provision of any such standard, specification, 
manual or code, or any instruction of a supplier shall be 
effective to change the duties or responsibilities of Buyer or 
Engineer, or any of their subcontractors, consultants, agents, 
or employees from those set forth in the Contract 
Documents, nor shall any such provision or instruction be 
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effective to assign to Buyer or Engineer, or any of their 
consultants, agents, or employees any duty or authority to 
supervise or direct the performance of Seller's obligations or 
any duty or authority to undertake responsibility 
inconsistent with the provisions of the Contract Documents. 

3.03 Reporting and Resolving Discrepancies 

A. Reporting Discrepancies: If, during the performance 
of the Contract, Seller discovers any conflict, error, 
ambiguity, or discrepancy within the Contract Documents or 
between the Contract Documents and any provision of any 
Law or Regulation applicable to the performance of the 
Contract or of any standard, specification, manual or code, 
or of any instruction of any supplier, Seller shall promptly 
report it to Buyer in writing for Engineer's review. Seller 
shall not proceed with the furnishing of the Goods or 
Special Services affected thereby until an amendment to or 
clarification of the Contract Documents has been issued. 
Seller shall not be liable to Buyer or Engineer for failure to 
report any such conflict, error, ambiguity, or discrepancy 
unless Seller knew or reasonably should have known 
thereof. 

B. Resolving Discrepancies: Except as may be 
otherwise specifically stated in the Contract Documents, the 
provisions of the Contract Documents shall take precedence 
in resolving any conflict, error, ambiguity, or discrepancy 
between the provisions of the Contract Documents and: 

1. the prov1s10ns of any standard, specification, 
manual, code, or instruction (whether or not specifically 
incorporated by reference in the Contract Documents); or 

2. the provisions of any Laws or Regulations 
applicable to the furnishing of the Goods and Special 
Services ( unless such an interpretation of the provisions of 
the Contract Documents would result in violation of such 
Law or Regulation). 

3.04 Amending and Clarifying Contract Documents 

A. The Contract Documents may be amended to provide 
for additions, deletions, and revisions to the Goods or 
Special Services or to modify the terms and conditions 
thereof by a Written Amendment or a Change Order. 

B. The requirements of the Contract Documents may be 
supplemented, and minor variations and deviations in the 
Goods or Special Services not affecting Contract Price or 
Contract Times may be authorized, by one or more of the 
following ways: I) a Field Order; 2) Engineer's approval of 
a Shop Drawing pursuant to Paragraph 5.06.D.2; or 3) 
Engineer's written interpretation or clarification. 

ARTICLE 4 - BONDS AND INSURANCE 

Not applicable. 

l'x. Seller shall furnish performance and payment bonds, 
each in an amount at least equal to the Contract Price, to 
Buyer. The bonds shall be delivered in accordance with 
Paragraph 2.01 and shall remain in effect at least one year 
after the date final payment is due, eJ.cept as provided 
otherwise by Lav,rs or Regulations. 

B. The bonds shall be issued in the form prescribed by 
the Contract Documents except as provided otherv,rise by 
Lavis or Regulations and shall be m,ecuted by a surety 
named in the current list of "Companies Holding 
Certificates of f,uthority as f.cceptable Sureties on Federal 
Bonds and as Acceptable Reinsuring Companies" as 
published in Circular 570 by the Financial Management 
Service, Surety Bond Branch, U.S. Department of the 
Treasury. Bonds signed by an agent must be accompanied 
by a certified copy of such agent's authority to act. 

C. If the surety on a bond is declared bankrupt or 
becomes insolYent or its right to do business is terminated in 
the state ,...,here the Project is located or it ceases to meet the 
requirements of Paragraph 4 .01.B, Seller shall provide 
another bond and surety v,rhich comply v,rith those 
requirements within 20 days, at Seller's expense. 

4. 02 lHSUl'€UiCC 

A. Seller shall provide insurance of the types and 
coverages and in the amounts stipulated rn the 
Supplementary Conditions. 

ARTICLE 5 - SELLER'S RESPONSIBILITIES 

5.01 Supervision and Superintendence 

A. Seller shall be solely responsible for the means, 
methods, techniques, sequences, and procedures used in 
performing its obligations. Seller shall be responsible to see 
that the completed Goods and Special Services conform to 
the Contract Documents. 

5.02 Labor, Materials and Equipment 

A. Seller shall provide competent, qualified and trained 
personnel in all aspects of its performance of the Contract. 

B. All equipment, products and material incorporated 
into the Goods shall be as specified, or if not specified, shall 
be new, of good quality and protected, assembled, used, 
connected, applied, cleaned and conditioned in accordance 
with the original manufacturer's instructions, except as 
otherwise may be provided in the Contract Documents. 

5.03 Compliance with Laws and Regulations, Standards, 
Specifications and Codes 

A. Seller shall comply with all Laws and Regulations 
applicable to the furnishing of the Goods and Special 
Services. 
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5. 04 Or Equals 

A. Whenever an item of material or equipment to be 
incorporated into the Goods is specified or described in the 
Contract Documents by using the name of a proprietary item 
or the name of a particular supplier or manufacturer, the 
specification or description is intended to establish the type, 
function, appearance, and quality required. Unless the 
specification or description contains or is followed by words 
reading that no like, equivalent, or "or-equal" item is 
permitted, other items of material or equipment or material 
or equipment of other suppliers or manufacturers may be 
submitted to Buyer for Engineer's review. 

l. If in Engineer's sole discretion, such an item of 
material or equipment proposed by Seller is functionally 
equal to that named and sufficiently similar so that no 
change in related work will be required, it may be con­
sidered by Engineer as an "or-equal" item. 

2. For the purposes of this paragraph, a proposed item 
of material or equipment may be considered functionally 
equal to an item so named if: 

a. in the exercise of reasonable judgment, 
Engineer determines that: 1) it is at least equal in 
quality, durability, appearance, strength, and design 
characteristics; and 2) it will reliably perform at least 
equally well the function imposed by the design 
concept of the completed Project as a functioning 
whole; and 

b. Seller certifies that: 1) there is no increase in 
any cost including capital, installation or operating to 
Buyer; and 2) the proposed item will conform 
substantially, even with deviations, to the detailed 
requirements of the item named in the Contract 
Documents. 

B. Engineer's Evaluation: Engineer will be allowed a 
reasonable time within which to evaluate each proposal or 
submittal made pursuant to Paragraph 5.04.A. Engineer will 
be the sole judge of acceptability. No "or-equal" will be or­
dered, manufactured or utilized until Engineer's review is 
complete, which will be evidenced by an approved Shop 
Drawing. Engineer will advise Buyer and Seller in writing 
of any negative determination. Notwithstanding Engineer's 
approval of an "or-equal" item, Seller shall remain 
obligated to comply with the requirements of the Contract 
Documents. 

C. Special Guarantee: Buyer may require Seller to 
furnish at Seller's expense a special performance guarantee 
or other surety with respect to any such proposed "or­
equal." 

D. Data: Seller shall provide all data in support of any 
such proposed "or-equal" at Seller's expense. 

5.05 Taxes 

A. Seller shall be responsible for all taxes and duties 
arising out of the sale of the Goods and the furnishing of 
Special Services. All taxes are included in the Contract 
Price. 

5. 06 Shop Drawings and Samples 

A. Seller shall submit Shop Drawings and Samples to 
Buyer for Engineer's review and approval in accordance 
with the schedule required in Paragraph 2.06.A. All 
submittals will be identified as required and furnished in the 
number of copies specified in the Contract Documents. The 
data shown on the Shop Drawings will be complete with 
respect to quantities, dimensions, specified performance and 
design criteria, materials, and similar data to show Engineer 
the services, materials, and equipment Seller proposes to 
provide. 

B. Where a Shop Drawing or Sample is required by the 
Contract Documents, any related work performed prior to 
Engineer's approval of the pertinent submittal will be at the 
sole expense and responsibility of Seller. 

C. Submittal Procedures 

1. Before submitting .each Shop Drawing or Sample, 
Seller shall have determined and verified: 

a. all field measurements (if required), quantities, 
dimensions, specified performance criteria, installation 
requirements, materials, catalog numbers, and similar 
information with respect thereto; and 

b. that all materials are suitable with respect to 
intended use, fabrication, shipping, handling, storage, 
assembly, and installation pertaining to the furnishing 
of Goods and Special Services. 

2. Seller shall also have reviewed and coordinated 
each Shop Drawing or Sample with the Contract 
Documents. 

3. Each submittal shall include a written certification 
from Seller that Seller has reviewed the subject submittal 
and confirmed that it is in compliance with the 
requirements of the Contract Documents. Both Buyer and 
Engineer shall be entitled to rely on such certification 
from Seller. 

4. With each submittal, Seller shall give Buyer and 
Engineer specific written notice of any variations that the 
Shop Drawing or Sample may have from the requirements 
of the Contract Documents. This notice shall be both in a 
written communication separate from the submittal and by 
specific notation on each Shop Drawing or Sample. 

D. Engineer's Review 
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1. Engineer will review Shop Drawings and Samples 
within 1 week. 

2. Engineer's approval of Shop Drawings or Samples 
will be subject to the standard of Paragraph 1.02.A.1. 
Engineer's approval will not relieve Seller from 
responsibility for any variation from the requirements of 
the Contract Documents unless Seller has in writing called 
Engineer's attention to each such variation at the time of 
each submittal as required by .Paragraph 5.06.C.1. and 
Engineer has given written approval of each such varia­
tion by specific written notation thereof incorporated in or 
accompanying the Shop Drawing or Sample approval. 

E. Resubmittal Procedures 

1. Seller shall make corrections required by Engineer 
and shall return the required number of corrected copies 
of Shop Drawings and submit as required new Samples 
for review and approval. Seller shall direct specific 
attention in writing to any revisions other than the 
corrections called for by Engineer on previous submittals. 

5.07 Continuing Pe,formance 

A. Seller shall adhere to the progress schedule 
established in accordance with Paragraph 2.06.A., and the 
Goods shall be delivered and the Special Services furnished 
within the Contract Times specified in the Agreement. 

B. Seller shall carry on the work and adhere to the 
progress schedule during all disputes or disagreements with 
Buyer. No work shall be delayed or postponed pending 
resolution of any disputes or disagreements. 

5.08 Seller's Warranties and Guarantees 

A. Seller warrants and guarantees to Buyer that the title 
to the Goods conveyed shall be proper, its transfer rightful, 
and free from any security interest, lien, or other 
encumbrance. 

B. Seller warrants and guarantees to Buyer that all 
Goods and Special Services will conform with the Contract 
Documents, including any Samples approved by Engineer, 
and the Goods will be of merchantable quality. Engineer 
shall be entitled to rely on representation of Seller's 
warranty and guarantee. 

C. Seller's warranty and guarantee hereunder excludes 
defects or damage caused by: 

1. abuse, improper modification or improper 
maintenance or operation by persons other than Seller, or 

2. normal wear and ·tear under normal usage. 

D. Seller's obligation to furnish the Goods and Special 
Services in accordance with the Contract Documents shall 
be absolute. None of the following will constitute an 

acceptance of Goods or Special Services that are non­
conforming, or a release of Seller's obligation to furnish the 
Goods and Special Services in accordance with the Contract 
Documents: 

1. observations by Buyer or Engineer; 

2. recommendation by Engineer or payment by Buyer 
of any progress or final payment; 

3. use of the Goods by Buyer; 

4. any acceptance by Buyer (subject to the provisions 
of Paragraph 8.02.D.l) or any failure to do so; 

5. the issuance of a notice of acceptance by Buyer 
pursuant to the provisions of Article 8; 

6. any inspection, test or approval by others; or 

7. any correction of non-conforming Goods or Special 
Services by Buyer. 

E. Buyer shall within a reasonable time notify Seller of 
any breach of Seller's warranties or guarantees. If Buyer 
receives notice of a suit or claim as a result of such breach, 
Buyer also may give Seller notice in writing to defend such 
suit or claim. If Seller fails to defend such suit or claim, 
Seller will be bound in any subsequent suit or claim against 
Seller by Buyer by any factual determination in the prior 
suit. 

5.09 Indemnification 

A. To the fullest extent permitted by Laws and 
Regulations, Seller shall indemnify and hold harmless 
Buyer, Engineer, and their officers, directors, shareholders, 
partners, employees, agents, consultants, contractors and 
subcontractors from any and all claims, costs, losses, and 
demands or judgments for damages for claims (including 
but not limited to fees and charges of engineers, architects, 
attorneys and other professionals and all court or arbitration 
or other dispute resolution costs) caused by, arising out of or 
relating to a negligent act or omission or the breach of any 
obligation under this Contract by Seller, or its officers, 
directors, shareholders, partners, employees, agents, 
consultants, contractors or subcontractors, or anyone for 
whom Seller is responsible, provided that any such claim, 
cost, loss, or damage; 

1. is attributable to bodily injury, sickness, disease, or 
death, or to injury to or destruction of tangible property 
(other than the Goods or Special Services themselves), 
including the loss of use resulting therefrom; and 

2. is caused in whole or in part by any negligent act or 
omission of Seller or any individual or entity directly or 
indirectly employed to furnish any of the Goods or 
Special Services or anyone for whose acts Seller may be 
liable, regardless of whether or not caused in part by any 
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negligence or orruss10n of an individual or entity 
indemnified hereunder or whether liability is imposed 
upon such indemnified party by Laws and Regulations 
regardless of the negligence of any such individual or 
entity. 

B. The indemnification obligations of Seller under 
paragraph 5.09.A shall not extend to the liability of 
Engineer and Engineer's consultants or to the officers, 
directors, partners, employees, agents, and other consultants 
and subcontractors of each and any of them arising out of: 

1. the preparation or approval of, or the failure to 
prepare or approve, maps, Drawings, opinions, reports, 
surveys, Change Orders, designs, or Specifications; or 

2. giving directions or instructions, or failing to give 
them, if that is the primary cause of the injury or damage. 

ARTICLE 6 - SHIPPING AND DELIVERY 

6.01 Shipping 

A. Seller shall select the carrier and bear all costs of 
packaging, transportation, insurance, special handling and 
any other costs associated with shipment and delivery. 

6.02 Delivery 

A. Seller shall deliver the Goods F.O.B. the Point of 
Destination in accordance with the Contract Times set forth 
in the Agreement, or other date agreed to by Buyer and 
Seller. 

B. Seller shall provide written notice to Buyer at least 15 
days before shipment of the manner of shipment and the 
anticipated delivery date. The notice shall also include any 
instructions concerning special equipment or services 
required at the Point of Destination to unload and care for 
the Goods. Seller shall also require the carrier to give Buyer 
at least 24 hours notice by telephone prior to the anticipated 
hour of delivery. 

C. Buyer will be responsible and bear all costs for 
unloading the Goods from carrier. 

D. Buyer will assure that adequate facilities are available 
to receive delivery of the Goods during the Contract Times 
set forth in the Agreement, or another date agreed by Buyer 
and Seller. 

E. No partial deliveries shall be allowed, unless 
permitted or required by the Contract Documents or agreed 
to in writing by Buyer. 

6. 03 Risk of Loss 

A. Risk of loss and insurable interests transfer from 
Seller to Buyer upon Buyer's receipt of the Goods. 

B. Notwithstanding the provisions of Paragraph 6.03.A, 
if Buyer rejects the Goods as non-conforming, the risk of 
loss on such Goods shall remain with Seller until Seller 
corrects the non-conformity or Buyer accepts the Goods. 

ARTICLE 7 - CHANGES: SCHEDULE AND DELAY 

7.01 Changes in the Goods and Special Services 

A. Buyer may at any time, without notice to any surety, 
make changes in the Contract Documents within the general 
scope of the Contract. 

B. If any such change or action by Buyer affects the 
Contract Price or Contract Times, Seller shall notify Buyer 
within 15 days after the occurrence of the event giving rise 
thereto, and written supporting data will be submitted to 
Buyer within 45 days after such occurrence. If Seller fails 
to do so, Seller waives any Claim for such adjustment. 

C. Seller shall not suspend performance while Buyer and 
Seller are in the process of making such changes and any 
related adjustments. 

7.02 Changes in Laws and Regulations 

A. Changes in Laws or Regulations not known at the 
time of opening of Bids (or, on the Effective Date of the 
Agreement if there were no Bids) having an effect on the 
cost or time of furnishing the Goods and Special Services 
shall be the subject of an adjustment in Contract Price or 
Contract Times. If Buyer and Seller are unable to agree on 
entitlement to or on the amount or extent, if any, of any such 
adjustment, a Claim may be made therefor as provided in 
Paragraph 9.06.A. 

7.03 Changing Contract Price or Contract Times 

A. The Contract Price or Contract Times may only be 
changed by: 

1. a Change Order; 

2. a Written Amendment; or 

3. a written unilateral order of Buyer, in which case 
Seller shall be entitled to an equitable adjustment in 
Contract Price or Contract Times for any reasonable and 
necessary costs or delays incurred by Seller to 
accommodate such a change. 

B. If Seller is prevented from delivering the Goods or 
performing the Special Services within the Contract Times 
for any unforeseen reason beyond its control and not 
attributable to its actions or inactions, then Seller shall be 
entitled to an adjustment of the Contract Times to the extent 
attributable to such reason. Such reasons include fire, 
floods, epidemics, abnormal weather conditions, acts of 
God, acts of war, directions by government authority, and 
other like matters. If such an event occurs and delays 
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Seller's performance, Seller shall notify Buyer in wntmg 
within 15 days of the beginning of the event causing the 
delay, stating the reason therefor. 

C. Contract Times will not be modified for delays within 
the control of Seller, including labor strife, transportation 
shortages or delays at Seller's facilities. Delays attributable 
to and within the control of Seller's subcontractors or 
suppliers shall be deemed to be delays within the control of 
Seller. 

D. If Seller is prevented from delivering the Goods or 
furnishing the Special Services within the Contract Times 
due to the actions or inactions of Buyer, Seller shall be 
entitled to any reasonable and necessary additional costs 
arising out of such delay to the extent directly attributable to 
Buyer. 

E. Neither Buyer nor Seller shall be entitled to any 
damages arising from delays which are beyond the control 
of both Buyer and Seller, including but not limited to fires, 
floods, epidemics, abnormal weather conditions, acts of 
God, acts of war, direction by government authority, and 
other like matters. 

ARTICLE 8 - BUYER'S RIGHTS 

8.01 Inspections and Testing 

A. General 

1. Buyer shall have the right to perform, or cause to 
be performed, reasonable inspections and require 
reasonable tests of the Goods at Seller's facility, and at the 
Point of Destination. Seller shall allow Buyer a 
reasonable time to perform such inspections or tests. 

2. Seller shall bear all expenses, except for travel, 
lodging and subsistence expenses of Buyer's 
representatives, for inspections and tests at Seller's 
facility, but Buyer shall be entitled to reimbursement from 
Seller of travel, lodging and subsistence expenses of 
Buyer's representatives if the Goods are non-conforming. 

3. Buyer shall bear all expenses, except for travel, 
lodging and subsistence expenses of Seller's 
representatives, for inspections and tests at the Point of 
Destination, but Buyer shall be entitled to reimbursement 
from Seller for Buyer's expenses for reinspection or 
retesting if, on the basis of an initial inspection or testing, 
the Goods are determined to be non-conforming. 

4. Seller shall provide Buyer 30 days written notice 
of the readiness of the Goods for all inspections, tests, or 
approvals which the Contract Documents specify are to be 
observed by Buyer prior to shipment. 

5. Buyer will give Seller timely notice of all specified 
tests, inspections and approvals of the Goods which are to 
be conducted at the Point of Destination. 

6. If, on the basis of any inspections or testing, the 
Goods appear to be conforming, Buyer will give Seller 
prompt notice thereof. If on the basis of said inspections 
or testing, the Goods appear to be non-conforming, Buyer 
will give Seller prompt notice thereof and will advise 
Seller of the remedy Buyer elects under the provisions of 
Paragraph 8.02. 

7. Neither payments made by Buyer to Seller prior to 
any tests or inspections, nor any tests or inspections shall 
constitute acceptance of non-conforming Goods, or 
prejudice Buyer's rights under the Contract. 

B. Inspection on Delivery 

1. Buyer or Engineer will inspect the Goods upon 
delivery solely for purposes of identifying the Goods and 
general verification of quantities and observation of 
apparent condition in order to provide a basis for a 
progress payment. Such inspection will not be construed 
as final or as receipt of any Goods and Special Services 
that, as a result of subsequent inspections and tests, are 
determined to be non-conforming. 

2. Within ten days of such inspection, Buyer 
shall provide Seller with written notice of Buyer's 
determination regarding conformity of the Goods. In the 
event Buyer does not provide such notice, it will be 
presumed that the Goods appear to be conforming. 

3. If, on the basis of the inspection specified in 
Paragraph 8.01.B.1, the Goods appear to be conforming, 
Buyer's notice thereof to Seller will acknowledge receipt 
of the Goods. 

C. Final Inspection 

1. After all of the Goods have been incorporated into 
the Project, tested in accordance with such testing 
requirements as are specified, and are functioning as 
intended, Buyer or Engineer will make a final inspection. 

2. If, on the basis of the final inspection, the Goods 
are conforming, Buyer's notice thereof will constitute 
Buyer's acceptance of the Goods. 

3. If, on the basis of the final inspection, the Goods 
are non-conforming, Buyer will identify the non­
conformity in writing. 

8.02 Non-Conforming Goods or Special Services 

A. If, on the basis of inspections and testing prior to 
delivery, the Goods appear to be non-conforming, or if at 
any time after Buyer has acknowledged receipt of delivery 
and before the expiration of the correction period described 
in Paragraph 8.03, Buyer determines that the Goods are non­
conforming, Seller shall promptly, without cost to Buyer 
and in response to written instructions from Buyer, either 
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correct such non-conforming Goods, or, if rejected by 
Buyer, remove and replace the non-conforming Goods with 
conforming Goods, including all work required for 
reinstallation. 

B. Buyer's Rejection of Non-Conforming Goods 

I. If Buyer elects to reject the Goods in whole or in 
part, Buyer's notice to Seller will describe in sufficient 
detail the non-conforming aspect of the Goods. If Goods 
have been delivered to Buyer, Seller shall promptly, and 
within the Contract Times, remove and replace the 
rejected Goods. 

2. Seller shall bear all costs, losses and damages 
attributable to the removal and replacement of the non­
conforming Goods as provided in Paragraph 8.02.E. 

3. Upon rejection of the Goods, Buyer retains a 
security interest in the Goods or to the extent of any 
payments made and expenses incurred in their testing and 
inspection. 

C. Remedying Non-Conforming Goods or Special 
Services 

1. If Buyer elects to permit the Seller to modify the 
Goods to remove the non-conformance, Seller shall 
promptly provide a schedule for such modifications and 
shall make the Goods conforming within a reasonable 
time. 

2. If Buyer notifies Seller in writing that any of the 
Special Services are non-conforming, Seller shall 
promptly provide conforming services acceptable to 
Buyer. If Seller fails to do so, Buyer may delete the 
Special Services and reduce the Contract Price a 
commensurate amount. 

D. Buyer's Acceptance of Non-Conforming Goods 

1. Instead of requiring correction or removal and 
replacement of non-conforming Goods discovered either 
before or after final payment, Buyer may accept the non­
conforming Goods. Seller shall bear all costs, losses, and 
damages attributable to Buyer's evaluation of and 
determination to accept such non-conforming Goods as 
provided in Paragraph 8.02.E. 

E. Seller shall pay all claims, costs, losses, and damages, 
including but not limited to all fees and charges for re­
inspection, retesting and for any engineers, architects, 
attorneys and other professionals, and all court or arbitration 
or other dispute resolution costs arising out of or relating to 
the non-conforming Goods or Special Services, including 
the correction or removal and replacement of the non­
conforming Goods and the replacement of property of Buyer 
and others destroyed by the correction or removal and 
replacement of the non-conforming Goods, or the obtaining 
of conforming Special Services from others. 

8.03 Correction Period 

A. Seller's responsibility for correcting all non­
conformities in the Goods will extend for a period of one 
year after the earlier of the date on which Buyer has placed 
the Goods in continuous service or the date of final 
payment, or for such longer period of time as may be 
prescribed by Laws or Regulations or by the terms of any 
specific provisions of the Contract Documents. 

ARTICLE 9 - ROLE OF ENGINEER 

9.01 Duties and Responsibilities 

A. The duties and responsibilities and the limitations of 
authority of Engineer are set forth in the Contract 
Documents. 

9. 02 Clarifications and Interpretations 

A. Engineer will issue with reasonable promptness such 
written clarifications or interpretations of the Contract 
Documents as Engineer may determine necessary, which 
shall be consistent with or reasonably inferable from the 
overall intent of the Contract Documents. Such written 
clarifications and interpretations will be binding on Buyer 
and Seller. If either Buyer or Seller believes that a written 
clarification or interpretation justifies an adjustment in the 
Contract Price or Contract Times, either may make a Claim 
therefor. 

9.03 Authorized Variations 

A. Engineer may authorize rumor deviations or 
variations in the Contract Documents by: 1) issuance of 
approved Shop Drawings when such change or deviation 
was duly noted by Seller as required in Paragraph 5.06.C.4, 
or 2) a Field Order. 

9.04 Rejecting Non-Conforming Goods and Special 
Seniices 

A. Engineer will have the authority to disapprove or 
reject Goods or Special Services which Engineer believes to 
be non-conforming. 

9.05 Decisions on Requirements of Contract Documents 

A. Engineer will be the initial interpreter of the Contract 
Documents and judge of the acceptability of the Goods and 
Special Services. Claims, disputes and other matters 
relating to the acceptability of the Goods and Special 
Services or the interpretation of the requirements of the 
Contract Documents pertaining to Seller's performance will 
be referred initially to Engineer in writing with a request for 
a formal decision in accordance with this paragraph. 

B. When functioning as interpreter and judge under this 
Paragraph 9.05, Engineer will not show partiality to Buyer 
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or Seller and will not be liable in connection with any 
interpretation or decision rendered in good faith in such 
capacity. The rendering of a decision by Engineer pursuant 
to this Paragraph 9.05 with respect to any such Claim, 
dispute, or other matter (except any which have been waived 
by the making or acceptance of final payment as provided in 
Paragraph 10.07) will be a condition precedent to any 
exercise by Buyer or Seller of such rights or remedies as 
either may otherwise have under the Contract Documents or 
by Laws or Regulations m respect of any such Claim, 
dispute, or other matter. 

9. 06 Claims and Disputes 

A. Notice: Written notice of each Claim, dispute or 
other matter relating to the acceptability of the Goods and 
Special Services or the interpretation of the requirements of 
the Contract Documents pertaining to Seller's performance 
shall be delivered by the claimant to Engineer and the other 
party to the Agreement within 15 days after the occurrence 
of the event giving rise thereto, and written supporting data 
will be submitted to Engineer and the other party within 45 
days after such occurrence unless Engineer allows an 
additional period of time to ascertain more accurate data. 

B. Engineer's Decision: Engineer will render a decision 
in writing within 30 days after receipt of the last submittal 
of the claimant or the last submittal of the opposing party, if 
any. Engineer's written decision on such Claim, or dispute, 
or other matter will be final and binding upon Buyer and 
Seller unless: 

1. an appeal from Engineer's decision is made within 
the time limits and in accordance with the dispute 
resolution procedures set forth in Article 13; or 

2. if no such dispute resolution procedures have been 
set forth, a written notice of intention to appeal is 
delivered by Buyer or Seller to the other and to Engineer 
within 30 days after the date of such decision, and a 
formal proceeding is instituted by the appealing party in a 
forum of competent jurisdiction within 60 days after the 
date of such decision (unless otherwise agreed to in 
writing by Buyer and Seller), to exercise such rights or 
remedies as the appealing party may have with respect to 
such Claim, dispute, or other matter in accordance with 
applicable Laws and Regulations. 

C. If Engineer does not render a formal decision in 
writing within the time stated in Paragraph 9.06.B., a 
decision denying the Claim in its entirety shall be deemed to 
have been issued 31 days after receipt of the last submittal 
of the claimant or the last submittal of the opposing party, if 
any. 

ARTICLE IO-PAYMENT 

Not applicable; see Contract Agreement. 

10.01 Applications fer Progress Payments 

l.. Seller shall submit to Buyer for Engineer's review 
l...pplications for Payment filled out and signed by Seller and 
accompanied by such supporting docuroontation as is 
required by the Contract Documents and also as Buyer or 
Engineer may reasonably require. The timing and amounts 
of progress payments shall be as stipulated in the 
Agreement. 

1. The first application for Payment will be submitted 
after reYiew and approval by Engineer of all Shop 
Drav,rings and of all Samples required by the Contract 
Documents. 

2. The second l...pplicatiofl for Paymeflt will be 
submitted after receipt · of the Goods has beefl 
aclmowledged ifl accordaflce with Paragraph 8.01.B and 
will be accompanied by a bill of sale, invoice or other 
documefltatiofl satisfactory to Buyer warranting that 
Buyer has rightfully received good title to the Goods from 
Seller and that the Goods are free and clear of all liens. 
Such documefltatiofl 1.Yill iBclude releases afld waiYers 
from all parties 1.vith viable liefl rights. In the case of 
multiple deliveries of Goods, additional l...pplications for 
Paymeflt accompaBied by the required documefltatiofl 1.Yil! 
be submitted as Buyer aclmowledges receipt of additioBal 
items of the Goods. 

3. The third Applicatiofl for Paymeflt will be submitted 
after reYiew and approval of the Operatiofl afld Maiflteflance 
MaBual. 

10. 02 Re~•iew of,1pplications fer Progress Paynwnts 

A EBgiBeer will, 1.vithin tefl days after receipt of each 
Applicatiofl for Paymeflt, either ifldicate in v,rritiflg a 
recommefldation of paymeflt and preseflt the i\pplication to 
Buyer, or return the l...pplication to Seller indicatiflg ifl 
writiflg EBgiBeer's reasons for refusiflg to recommend 
paymeflt. In the latter case, Seller may make the necessary 
correctiofls and resubmit the A:pplication. 

1. Engineer's recommendation of payment requested 
in the first l...pplication for Payment 1.vill constitute a 
representation by Engineer, based on Engineer's review of 
the A:pplicatiofl for Payment and the accompanying data, 
that the Shop Drawings and Samples ha1,e been re¥iewed 
and approved as required by the Contract Documents and 
Seller is entitled to payment of the amount recommended. 

2. Engineer's recommendation of payment requested 
in the Application for Payment submitted upoH Buyer's 
aclmowledgment of receipt of the Goods will constitute a 
represefltation by Engineer, based on Engineer's review of 
the Application for Payment and the accompanying data 
Seller is entitled to payment of the amount recommeHded. 
Such recommendation 1.vill not constitute a representation 
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that Engineer has made a final inspection of the Goods, 
that the Goods are free from non conformities, acceptable 
or in conformance with the Contract Documents, that 
Engineer has made any investigation as to Buyer's title to 
the Goods, that exhaustive or continuous inspections have 
been made to check the quality or the quantity of the 
Goods beyond the responsibilities specifically assigned to 
Engineer in the Contract Documents or that there may not 
be other matters or issaes betvi'een the parties that might 
entitle Seller to additional payments by Buyer or Bayer to 
withhold payment to Seller. 

3. Engineer may refuse to recommend that all or any 
part of a progress payment be made, or Engineer may 
nallify all or any part of any payment previously 
recommended if, in Engineer's opm10n, sach 
recommendation 1.vould be incorrect or if on the basis of 
sabsequently discovered evidence or sooseqaent 
inspections or tests Engineer considers sach refusal or 
nullification necessary to protect Bayer from loss becaase 
the Contract Price has been reduced, Goods are found to 
be non conforming, or Seller has failed to furnish 
acceptable Special SerYices. 

10.03 Am,01,tnt and Timing &f Pr0gress Payments 

A. Sabject to Paragraph 10.02.A., the amounts of the 
progress payments will be as pro1,ided in the Agreement. 
Buyer shall within 30 days after receipt of each Application 
for Payment with Engineer's recommendation pay Seller the 
amoant recommended; but, in the case of the ,'\pplication 
for Payment upon Buyer's acknowledgment of receipt of the 
Goods, said 30 day period may be eJctended for so long as is 
necessary (bat in no e~1ent more than 60 days) for Bayer to 
eJlamine the bill of sale and other documentation submitted 
therewith. Bayer shall notify Seller promptly of any 
deficiency in the documentation and shall not mrreasonably 
1Nithhold payment. 

10.04 S1,tspensien ofer Red1,tctien in Payment 

A. Buyer may suspend or reduce the amoant of progress 
payments, even thoagh recommended for payment by 
Engineer, under the follo1>ving circumstances: 

I. Bayer has reasonable grounds to conclade that 
Seller will not famish the Goods or the Special Services 
in accordance 1,vith the Contract Docaments, 

2. Buyer has requested in writing assl:lfances from 
Seller that the Goods or Special Services 1Nill be delivered 
or furnished in accordance with the Contract Documents, 
and Seller has failed to provide adequate assurances 
·.vithin ten days of Buyer's written request. 

B. If Buyer refuses to make payment of the full amoant 
recommended by Engineer, Buyer will provide Seller and 
Engineer immediate written notice stating the reason for 
such action and promptly pay Seller any amount remaining 
after deduction of the amoant withheld. Buyer shall 

promptly pay Seller the amm,mt ,;,zithheld when Seller 
corrects the reason for such action to Bayer's satisfaction. 

10. 05 Final Applicatien fer P aymel'lt 

A. f,fter Seller has corrected all non conformities to the 
satisfaction of Buyer and Engineer, furnished all Special 
Services, and delivered all documents reqaired by the 
Contract Documents, Engineer 1.vill issue to Buyer and 
Seller a notice of acceptability. Seller may then make 
application for final payment following the procedure for 
progress payments. The final f,pplication for Payment 1.vill 
be accompanied by all docamentation called for in the 
Contract Docaments, a list of all ansettled claims and such 
other data and information as Bayer or Engineer may 
reasonably require. 

10.06 ,T?iltal Pel)'ment 

A. If, on the basis of the review of the final Application 
for Payment and accompanying docamentation, Engineer is 
satisfied that the Goods and Special Services haYe been 
furnished in accordance with the Contract Documents, and 
that Seller's other obligations under the Contract Docaments 
have been fulfilled, Engineer 1,vill, within ten days after 
receipt of the final Application for Payment, recommend in 
1,1,zriting final payment subject to the provisions of Paragraph 
10.07 and present the f,pplication to Bayer. Otherwise, 
Engineer will retarn the f,pplication to Seller, indicating the 
reasons for refusing to recommend final payment, in i,vhich 
case Seller shall make the necessary corrections and 
resabmit the Application. If the Application and 
accompanying documentation are appropriate as to form and 
substance, Bayer shall, 1.vithin 30 days after receipt thereof, 
pay Seller the amoant recommended by Engineer. 

I 0. 07 Waiver of Claims 

A. The making and acceptance of final payment will 
constitute: 

1. a waiver of all Claims by Buyer against Seller, 
except Claims arising from unsettled liens and Claims, 
from non-conformities in the Goods or Special Services 
appearing after final payment, from failure to comply with 
the Contract Documents or the terms of any special 
guarantees specified therein, or from Seller's continuing 
obligations under the Contract Documents; and 

2. a waiver of all Claims by Seller against Buyer 
other than those previously made in accordance with the 
requirements herein and expressly noted in writing by 
Seller as still unsettled in its final Application for 
Payment. 

ARTICLE 11 - CANCELLATION, SUSPENSION, AND 
TERMINATION 

II.OJ Cancellation 
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A. Buyer has the right to cancel the Contract, without 
cause, at any time prior to delivery of the Goods by written 
notice. Cancellation pursuant to the terms of this paragraph 
shall not constitute a breach of contract by Buyer. Upon 
cancellation: 

1. Buyer shall pay Seller for Goods, specially 
manufactured for the Project, plus any documented 
reasonable direct and indirect costs incurred by Seller in 
producing such Goods not recovered by payment for the 
reasonable value of the Goods. 

2. For Goods which are not specially manufactured 
for the Project, Seller shall be entitled to a restocking 
charge of 10 percent of the unpaid Contract Price of such 
Goods. 

11.02 Suspension of Pe,formance by Buyer 

A. Buyer has the right to suspend performance of the 
Contract, without cause, by written notice. Upon 
suspension under this paragraph, Seller shall be entitled to 
an increase in the Contract Times and Contract Price caused 
by the suspension, provided that performance would not 
have been suspended or delayed for causes attributable to 
Seller. 

11.03 Suspension of Pe,formance by Seller 

A. Subject to the provisions of Paragraph 5.07.B, Seller 
may suspend the furnishing of the Goods and Special 
Services only under the following circumstance: 

1. Seller has reasonable grounds to conclude that 
Buyer will not perform its future payment obligations 
under the Contract. ("Reasonable grounds" shall not 
include a pending dispute or disagreement with Buyer) 
and, 

2. Seller has requested in wntmg assurances from 
Buyer that future payments will be made in accordance 
with the Contract, and Buyer has failed to provide such 
assurances within ten days of Seller's written request. 

11.04 Breach and Termination 

A. Buyer's Breach 

1. Buyer shall be deemed in breach of the Contract if 
it fails to comply with any material provision of the 
Contract Documents, including but not limited to: 

a. wrongful rejection or revocation of Buyer's 
acceptance of the Goods, 

b. failure to make payments in accordance with 
the Contract Documents, or 

2. Seller shall have the right to terminate the Contract 
for cause by declaring a breach should Buyer fail to 
comply with any material provisions of the Contract. 
Upon termination, Seller shall be entitled to all remedies 
provided by Laws and Regulations. 

a. In the event Seller believes Buyer is in breach 
of its obligations under the Contract, Seller shall 
provide Buyer with reasonably prompt written notice 
setting forth in sufficient detail the reasons for declaring 
that it believes a breach has occurred. Buyer shall have 
seven days from receipt of the written notice declaring 
the breach ( or such longer period of time as Seller may 
grant in writing) within which to cure the alleged 
breach. 

B. Seller's Breach 

1. Seller shall be deemed in breach of the Contract if 
it fails to comply with any material provision of the 
Contract Documents, including, but not limited to: 

a. failure to deliver the Goods or perform 
the Special Services in accordance with the Contract 
Documents, 

b. wrongful repudiation of the Contract, or 

c. delivery or furnishing of non-conforming 
Goods or Special Services. 

2. Buyer may terminate Seller's right to perform the 
Contract for cause by declaring a breach should Seller fail 
to comply with any material provision of the Contract 
Documents. Upon termination, Buyer shall be entitled to 
all remedies provided by Laws and Regulations. 

a. In the event Buyer believes Seller is in breach 
of its obligations under the Contract, and except as 
provided in Paragraph 11.04.B.2.b, Buyer shall provide 
Seller with reasonably prompt written notice setting 
forth in sufficient detail the reasons for declaring that it 
believes a breach has occurred. Seller shall have seven 
days from receipt of the written notice declaring the 
breach (or such longer period of time as Buyer may 
grant in writing) within which to cure the alleged 
breach. 

b. If and to the extent that Seller has provided a 
performance bond under the provisions of Paragraph 
4.01, the notice and cure procedures of that bond, if 
any, shall supersede the notice and cure procedures of 
Paragraph 11.04.B.2.a. 

ARTICLE 12 - LICENSES AND FEES 

12.01 Intellectual Property and License Fees 

c. wrongful repudiation of the Contract. A. Unless specifically stated elsewhere in the Contract 
Documents, Seller is not transferring any intellectual 
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property rights, patent rights, or licenses for the Goods 
delivered. However, in the event the Seller is 
manufacturing to Buyer's design, Buyer retains all 
intellectual property rights in such design. 

B. Seller shall pay all license fees and royalties and 
assume all costs incident to the use or the furnishing of the 
Goods, unless specified otherwise by the Contract 
Documents. 

12.02 Seller's Infringement 

A. Subject to Paragraph 12.01.A, Seller shall indemnify 
and hold harmless Buyer, Engineer and their officers, 
directors, partners, employees, agents, consultants, 
contractors, and subcontractors from and against all claims, 
costs, losses, damages, and judgments (including but not 
limited to all fees and charges of engineers, architects, 
attorneys and other professionals and all court or arbitration 
or other dispute resolution costs) arising out of or relating to 
any infringement or alleged infringement of any United 
States or foreign patent or copyright by any of the Goods 
delivered hereunder. 

B. In the event of suit or threat of suit for intellectual 
property infringement, Buyer will notify Seller within a 
reasonable time of receiving notice thereof. 

C. Upon written demand from Buyer, Seller shall be 
given the opportunity to defend the claim or suit, including 
negotiating a settlement. Seller shall have control over such 
claim or suit, provided that Seller agrees to bear all expenses 
and to satisfy any adverse judgment thereof. 

I. If Seller fails to defend such suit or claim after 
written demand by Buyer, Seller will be bound in any 
subsequent suit or claim against Seller by Buyer by any 
factual determination in the prior suit or claim. 

2. If Buyer fails to provide Seller the opportunity to 
defend such suit or claim after written demand by Seller, 
Buyer shall be barred from any remedy against Seller for 
such suit or claim. 

D. If a determination is made that Seller has infringed 
upon intellectual property rights of another, Seller may 
obtain the necessary licenses for Buyer's benefit, or replace 
the Goods and provide related design and construction as 
necessary to avoid the infringement at Seller's own expense. 

12.03 Buyer's Infringement 

A. Buyer shall indemnify and hold harmless Seller, and 
its officers, directors, partners, employees, agents, 
consultants, contractors, and subcontractors from and 
against all claims, costs, losses, damages, and judgments 
(including but not limited to all fees and charges of 
engineers, architects, attorneys and other professionals and 
all court or arbitration or other dispute resolution costs) 
arising out of or relating to any infringement or alleged 

infringement of any United States or foreign patent or 
copyright caused by Seller's compliance with Buyer's 
design of the Goods or Buyer's use of the Goods in 
combination with other materials or equipment in any 
process (unless intent of such use was known to Seller and 
Seller had reason to know such infringement would result). 

B. In the event of suit or threat of suit for intellectual 
property infringement, Seller must within a reasonable time 
after receiving notice thereof notify Buyer. 

C. Upon written demand from Seller, Buyer shall be 
given the opportunity to defend the claim or suit, including 
negotiating a settlement. Buyer shall have control over such 
claim or suit, provided that Buyer agrees to bear all 
expenses and to satisfy any adverse judgment thereof. 

1. If Buyer fails to defend such suit or claim after 
written demand by Seller, Buyer will be bound in any 
subsequent suit or claim against Buyer by Seller by any 
factual determination in the prior suit or claim. 

2. If Seller fails to provide Buyer the opportunity to 
defend such suit or claim after written demand by Buyer, 
Seller shall be barred from any remedy against Buyer for 
such suit or claim. 

12. 04 Reuse of Documents 

A. Neither Seller nor any other person furnishing any of 
the Goods or Special Services under a direct or indirect 
contract with Seller shall: (1) acquire any title to or 
ownership rights in any of the Drawings, Specifications, or 
other documents ( or copies of any thereof) prepared by or 
bearing the seal of Engineer or its consultants, including 
electronic media versions; or (2) reuse any of such 
Drawings, Specifications, other documents, or copies 
thereof on any other project without written consent of 
Buyer and Engineer and specific written verification or 
adaptation by Engineer. This prohibition will survive 
termination or completion of the Contract. Nothing herein 
shall preclude Seller from retaining copies of the Contract 
Documents for record purposes. 

ARTICLE 13 - DISPUTE RESOLUTION 

13.01 Dispute Resolution Method 

A. Disputes between Buyer and Seller will be resolved 
as set forth in the Supplementary Conditions. If no method 
and procedure has been set forth, and subject to the 
provisions of Paragraphs 9.05 and 9.06, Buyer and Seller 
may exercise such rights or remedies as they have under 
Controlling Law. 
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ARTICLE 14 - MISCELLANEOUS 

14.01 Giving Notice 

A. Whenever any provision of the Contract Documents 
requires the giving of written notice, it will be deemed to 
have been validly given if delivered in person to the 
individual or to a member of the firm or to an officer of the 
corporation for whom it is intended, or if delivered at or sent 
by registered or certified mail, postage prepaid, to the last 
business address known to the giver of the notice. 

14.02 Controlling Law 

A. This Contract is to be governed by the law of the state 
in which the Point of Destination is located. 

14.03 Computation of Time 

A. When any period of time is referred to in the Contract 
Documents by days, it will be computed to exclude the first 
and include the last day of such period. If the last day of any 
such period falls on a Saturday or Sunday or on a day made 
a legal holiday by the law of the applicable jurisdiction, 
such day shall be omitted from the computation. 

14.04 Cumulative Remedies 

A. The duties and obligations imposed by these General 
Conditions and the rights and remedies available hereunder 
to the parties hereto are in addition to, and are not to be 
construed in any way as a limitation of, any rights and 
remedies available to any or all of them which are otherwise 
imposed or available by Laws or Regulations, by special 
warranty or guarantee, or by other provisions of the Contract 
Documents, and the provisions of this paragraph will be as 
effective as if repeated specifically in the Contract 
Documents in connection with each particular duty, 
obligation, right, and remedy to which they apply. 

14.05 Survival of Obligations 

A. All representations, indemnifications, warranties and 
guarantees made in, required by, or given in accordance 
with the Contract Documents, as well as all continuing 
obligations indicated in the Contract Documents, will 
survive final payment, completion and acceptance of the 
Goods or Special Services and termination or completion of 
the Agreement. 

EJCDC P-700 Standard General Conditions for Procurement Contracts 
Copyright © 2000, National Society of Professional Engineers for EJCDC. All rights reserved. 

00700-17 

138 Page 38 of 100



l<ASSBOHRER ALL TERRAIN VEHICLES, INC. 
8850 Double Diamond Parkway 

Reno, Nevada 89521 
P:: (775) 857-5000 F:: (775) 857-5010 

Ref.#: Diamond Peak / 2027 

Agreement to Purchase P.O. Number: 

Delivery Date: October 2021 

Billing Address Deliver To 

Company 

Address 

IVGID/ Diamond Peak Ski Resort Company 

Address 893 Southwood Blvd. 

Incline Village, Nevada 

89451 

,_!f9'Y1 ~~ ,. -·- '•' --7r- ,_ --
Description~ - -Part#·/ Item J 

,, , .. , . ,._ 

1 828.06.2.V.0000XXX 2021 PistenBully 600 Park 
-----· ·- · ·- -- - ·-

1 819.00.00.008.56.0 Park front mount 
·-· ·- --- - · ·-

1 819.00.00.008.70.0 Comfort tiller with hydraulic wings 
-- -· 

1 819.00.00.008.61.0 4.6M Park Blade 
-- -

1 826.29.27.070.61 .0 Set of Kombi six belt tracks 
--· --

1 817.03.10.000.03.0 V3 Snow Depth upgrade from V2 

Diamond Peak Ski Resort 

1210SkiWay 

Incline Village, Nevada 

89451 

··-" ,l 
N!!W Ir Used 

... "' 

i;g] • -· ·- - - .. . 

~ • 
i;g] • --
i;g] • -- -

~ • -- -- ·- -

~ • 

' 

-· - ·- --- -- -· ·- ·- -· --- -
• • 

Notes: Price includes delivery to Diamond Peak and Snowsat installation 

I 
Sub-Total 

-

Trade-In Value 

Misc. Charge / (Discount) 

Total Price (Excludes Applicable Federal, Local and State Tax) 

Trade-Ins 

Serial Number 

2010 PB 400 WKU5824CQAL010456 

Total Trade-In Value 

Terms F.O.B.: Diamond Peak 

Payment The trade in vehicle will be considered the down payment, the balance is due net 30 after delivery 
Schedule: 

Customer Name 

Auth . Signature 

Title Date 

(See following pages for Terms and Conditions) 

Representative 

I 
I 

I 
I 

Auth. Signature 

Title 

Sheet 1 of 4 

Date 

Price 
·- "!iii 

" 
$420,000.00 

·- ·-

·-

---

- -
$24,000.00 

-· -- --·-·-

$444,000.00 
-

($44,000.00) 
- -

$400,000.00 

V,alue 

$44,000.00 

$44,000.00 

I I 
I I 
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Item 1: 

Item 2: 

Item 3: 

Item 4: 

Items: 

Agreement to Purchase 
Contract Addendum 
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TERMS AND CONDITIONS 

I. All prices stated in this Agreement are subject to change to conform to prices ofKassbohrer All Terrain Vehicles, Inc., hereinafter 
called the "Seller", in effect at the time the vehicle(s) ordered under this Agreement are shipped, and will be increased or decreased if 
Seller changes it prices before shipment. Seller shall give Buyer written notice of any such increase or decrease in prices, and Buyer 
shall have the privilege of terminating this order within ten (10) days thereafter for any increase in the sales price only. If this 
Agreement is terminated because of a sale price increase, Seller shall return Buyer's cash deposit, if any. 

2. This Agreement will not be binding on Seller until approved and accepted by Seller in writing indicated by an authorized signature. 
3. This Agreement is not assignable or transferable, without Sellers consent. 
4. If payment of any part of the price is deferred until after delivery, Buyer shall execute prior to delivery a security agreement and 

financing statement in a form required by Seller to evidence and secure that amount deferred. Alternatively, Seller may choose to retain 
title to the vehicles until Buyer pays the full purchase price. 

5. If the Buyer fails to accept or take delivery of the equipment within 30 days after the date that the vehicle is available for delivery, at 
Seller's option the Buyer shall be obligated to pay interest, at seller's maximum current rate of interest on conditional sales contracts, on 
the unpaid balance commencing on the thirty-first day after the date on which the vehicle became available for delivery. The Seller, at 
its option, by notice in writing to the Buyer, may terminate this Agreement and retain the deposit or trade-in as liquidated damages and, 
not as a penalty, and the Seller may take what other additional remedies that it may have at law. 

6. This Agreement shall not be subject to termination by either Buyer or Seller, except as provided herein. 
7. Buyer shall be in default under this Agreement if it (1) becomes bankrupt, insolvent, or unable to meet its financial obligations as they 

materialize during the term ofthis Purchase Agreement, or (2) is unable to pay Seller the purchase price for the vehicles(s) at the time 
and place provided that such changes do not adversely affect quality, but the Seller shall have no obligation to make changes or 
improvement either prior to or after delivery. 

8. Without notice to Buyer, Seller may at any time make changes or improvements in the model and/or design of the vehicles(s) or any 
part thereof, provided that such changes do not adversely affect quality, but Seller shall have no obligation to make changes or 
improvement either prior to or after delivery. 

9. Seller represents that it is the lawful owner of and has full right to sell the vehicle(s) sold under this Agreement, and that it has good title 
to the vehicle(s), free and clear of any and all liens and encumbrances. 

10. Seller shall not be liable for any damages resulting from, and Buyer shall not have the right to terminate this Agreement for Seller's 
nonperformance or delay in performance due in whole or in part to any causes beyond Seller's control, including without limitation, acts 
of God, acts of the public enemy, acts of the Government, fires, floods, windstorms, tornadoes, wars, riots, insurrections, strikes, 
lockouts, sitdowns, slowdowns, or other labor trouble causing cessation or interruption of operations, or inability to procure labor or 
materials. This Agreement shall be deemed suspended so long as and to the extent that any such cause prevents or delays Seller's 
performance. 

11. Risk of loss to each vehicle sold hereunder shall pass from the Seller to Buyer at the time that each such vehicle is accepted by Buyer. 
Title to each vehicle sold hereunder shall likewise pass from Seller to Buyer at the time that each such vehicle is accepted by Buyer, 
unless, however, either Seller shall not then have received the full and entire purchase price due for each such vehicle or unless Buyer 
shall have executed or be required to execute a security agreement of the nature described in paragraph 4 hereof. Buyer agrees to 
execute a suitable document on a form approved by Seller evidencing its acceptance of each vehicle sold hereunder. 

12. The price stated herein shall be subject to an additional charge to cover any existing or future sales, use or similar tax or other charge 
which Seller must collect under applicable law. 

13. This Agreement shall be governed by and shall be construed in accordance with the laws of the State of Maine. 

MATERIAL AND WORKMANSHIP WARRANTY 

14. WARRANTY 

Seller, warrants to the Buyer the products sold by it to be free from defects in material and workmanship under normal use and service. 
Seller's obligation under this warranty shall be limited to the repair or exchange of any part or parts which prove defective under normal 
use and service as follows: 

a. New Tracked Vehicles: within one (1) year from the date of purchase by the Buyer or within the first one thousand (1000) hours of 
use whichever comes first; 
b. New Equipment: within ninety (90) days from the date of purchase or date of first use by Buyer whichever comes first; 

Seller's obligation under this warranty shall be limited to those parts which its examination shall disclose as defective. Should any 
failure to conform to this warranty become apparent during the warranty period, Seller shall, upon prompt, written notice and 
compliance by the Buyer with such instructions as Seller shall give with respect to the return of defective products or parts, correct such 
non-conformity by repair or replacement of the defective part or parts. Correction in the manner provided above shall constitute a 
fulfillment of all liabilities of Seller with respect to the quality of the products. 

Seller will reimburse Buyer for labor needed for removal and installation and/or repair of warranted parts. Labor costs will be paid in 
accordance with the hourly rate and repair time guidelines as set forth by Seller at time of failure. 
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LIMITATIONS 

THIS WARRANTY IS EXPRESSLY IN LIEU OF ALL OTHER WARRANTIES EXPRESSED OR IMPLIED INCLUDING THE 
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR USE AND OF ALL OTHER OBLIGATIONS OR LIABILITIES 
ON SELLER'S PART AND SELLER NEITHER ASSUMES, NOR AUTHORIZES ANY OTHER PERSON TO ASSUME FOR 
SELLER ANY OTHER LIABILITY IN CONNECTION WITH THE SALE OF THIS PRODUCT. SELLER MAKES NO 
WARRANTY WH.ATSOEVER IN RESPECT TO ACCESSORIES OR PARTS NOT SUPPLIED BY IT. THE TERM "ORIGINAL 
BUYER" AS USED IN THIS WARRANTY SHALL BE DEEMED TO MEAN THAT PERSON WHO PURCHASES THIS 
PRODUCT FROM SELLER OR ITS AUTHORIZED DEALER. 

Seller shall not be liable for any loss or damage resulting directly or indirectly, from the use or loss of use of the Seller's product. 
Without limiting the generality of the foregoing this exclusion from liability embraces the Buyer's expenses for downtime or for 
making up downtime, damages for which the Buyer may be liable to other persons, damages to property, and injury to or death of any 
persons. 

Seller is not responsible for tow charges or related expenses to transport vehicle and/or equipment to Buyer's repair site. 

EXCLUSIONS 

Seller does not warrant normal maintenance items, which includes filters, ignition and tune up parts, belts, lubricants, light bulbs and 
sealed beam units, antifreeze, repainting or touch-up etc. unless contaminated or damaged by failure of warranted part. Seller does not 
warrant this machine to meet the requirements of any safety code of any state, municipality, or other jurisdiction, and Buyer assumes 
all risk and liability whatsoever resulting from the use thereof whether used singly or in combination with other machines or apparatus. 

This warranty shall not apply to any of Seller's products, or parts thereof, which have been repaired or altered without Seller's written 
consent, outside Seller's factory or altered in any way so as, in the judgment of Seller to affect adversely the stability of reliability of 
the Seller's product, or has been subject to misuse, negligence, or accident, or has not been operated in accordance with Seller's printed 
instructions or has been operated under conditions more severe than, or otherwise exceeding, those set forth in the specifications for 
such product. Seller is not responsible for failures resulting from the use of parts not approved by Seller. Seller reserves the right to 
alter or to improve its products to maintain a "state-of-the-art" product line, without admitting that alteration or improvement admits a 
product defect. 

SERVICE 

Authorized Seller's dealers will usually provide Seller's authorized warranty service. When possible, Buyer should have warranty 
service accomplished by Sellers selling dealer. 

Upon requesting Seller's warranty service, Buyer must substantiate date of delivery of the equipment. Buyer shall assume all charges 
for service calls and transportation of the equipment to and from the location of the selling dealer or Seller if a selling dealer does not 
perform the repair. 

NOTICE 

Buyer must notify Seller by registered mail or certified mail, return receipt requested, of a breach of warranty within thirty (30) days 
after discovery thereof, but not later than the warranty period; otherwise, such claims shall be deemed waived. No allowance will be 
granted for any repairs or alterations made by Buyer without Seller's prior written consent. 

15. USED EQUIPMENT & MATERIAL 

USED EQUIPMENT OR MATERIAL IS SOLD AS IS UNLESS OTHERWISE STATED IN WRITING BY SELLER AT THE 
TIME OF THE SALE. 

CUSTOMER ACCEPTANCE OF TERMS AND CONDITIONS 

Auth. Signature 

Title Date I 
I 

Initials 
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INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT 
CAPITAL IMPROVEMENT PROGRAM HISTORY - SNOW GROOMING MACHINE REPLACEMENT 

YEAR MANUFACTURER MODEL EXPENSE 

1981-1982 
1982-1983 Purchase Pisten Bully 200 $95,000 

1983-1984 Purchase Pisten Bully 200 $100,000 

1984-1985 Purchase Pisten Bully 200D-Winch $100,000 

1985-1986 Purchase Pisten Bully 270 $130,000 

1986-1987 
1987-1988 

1988-1989 Purchase Pisten Bully 240D $115,000 

1989-1990 

1990-1991 
1991-1992 

1992-1993 Purchase Pisten Bully 240D $135,813 

1993-1994 
1994-1995 Purchase Pisten Bully 260D $140,048 

1994-1995 Purchase Pisten Bully 260D-Winch $182,150 

1995-1996 Purchase Pisten Bully 160 X/C $95,000 

1996-1997 Purchase Pisten Bully 280D $157,000 

1997-1998 
1998-1999 Purchase Pisten Bully 300 $194,000 

1999-2000 
2000-2001 Purchase Pisten Bully 300 $205,000 

2001-2002 
2002-2003 Purchase Pisten Bully 300-Winch $239,800 

2003-2004 

2004-2005 Purchase Pisten Bully 300 -Park $208,000 

2005-2006 
2006-2007 Purchase Pisten Bully 300 $229,100 

2007-2008 
2008-2009 Purchase Pisten Bully 400 $239,850 

2009-2010 
2010-2011 Purchase Pisten Bully 400 - Park $241,000 

2011-2012 
2012-2013 

2013-2014 

2014-2015 Purchase Pisten Bully 400 - Park Pro $333,632 

2014-2015 Purchase Pisten Bully 400-Winch $342,829 

2015-2016 

2016-2017 
2017-2018 Purchase Pisten Bully 400 - Park Pro $328,500 

2018-2019 

2019-2020 Purchase Pisten Bully 400 - Park Pro $374,500 

2020-2021 

2021-2022 Proposed Pisten Bully 600 Park Pro $400,000 

2022-2023 
2023-2024 Planned Pisten Bully 600 Park Pro $415,000 

2024-2025 

2025-2026 Planned Pisten Bully 600-Winch $425,000 

$4,586,222 
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INCLINE 
V1LLAGE 

GENERAL IMPROVEMENT DISTRICT 

Project Description I 

Project Summary 

Project Number: 

Title: 

Project Type: 

Division: 

Budget Year: 

Finance Option: 

Asset Type: 

Active: 

3463HE1728 

Replacement of 2011 Grooming Vehicle# 645 

F - Rolling Stock 

63 - Slope Maintenance 

2022 

Lease Eligible 

HE - Heavy Duty Service Equipment 

Yes 

This project funds the scheduled replacement of one of Diamond Peak's snow grooming vehicles. This snow cat is on a 10-year replacement cycle subject to operating hours, accrued maintenance 
cost, oil analysis reports, visual inspection and overall condition. Currently, Diamond Peak operates grooming machines on the mountain. The capital improvement plan identifies the replacement of a 
grooming vehicle every other fiscal year for the total of five machines included in the grooming fleet. This snow cat will be moved back in the CIP replacement program if indicators reveal no increased 
equipment down time or elevated maintenance costs as a result of deferring the replacement date. 

Project Internal Staff I 
Fleet Maintenance Staff will manage this project 

Project Justification I 
It is necessary to continue the routine replacement of our grooming equipment so that it is replaced prior to major component failure and to continue to stay abreast of industry changes and 
improvements to provide the best quality product for our skiing guests. Major component failure can cost more than the actual value of these vehicles as their age increases. These components can 
cost as much as $25,000 for an engine or $20,000 for a drive pump and motor set. There are 3-sets to each grooming vehicle. Grooming vehicles will only be replaced if serviceability, reliability, 
performance and economic factors dictate. Our records, as well as those of snow cat manufacturers, indicate that the hourly operating cost of a snow cat increases by more than 60% once they pass 
the 8000 to 9000 hour operating range. Additionally, downtime increases in direct proportion, diminishing the quality of our grooming product. 

Forecast I 
Budget Year Total Expense 

2022 

Replace Grooming Vehicle 

Year Total 

2032 

Replace Grooming Vehicle 

_., 
~ 
~ 

Year Identified 

2012 

Year Total 

Start Date 

Jul 1,2021 

400,000 

400,000 

425,000 

425,000 

825,000 

Total Revenue Difference 

0 400,000 

0 400,000 

0 425,000 

0 425,000 

0 825,000 

Est. Completion Date Manager 

Oct 31, 2021 Fleet Superintendent 

Project Partner 

Municipal Lease Eligable 
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Life Cycle Cost Analysis District Equipment #645 Snow Grooming Machine 

Year Cumulative IP h . Ir d . V I I' M. I Total District I District urc ase Price ra e-m a ue 1sc. 
Hours Cost Cost[Hour 

[umulative I Maintenance I / 
. ,Cost Hour 

Mamt. Cost Cost[Hour · 

2011 982 hrs i $241,000 j $201,720! $2,920! $42,2001 $42.97 $12,5471 $12. 78! $55. 75 

2012 1,831 hrs l $241,000! $167, 760! $3,0661 $76,3061 $41.67 $27,9151 $15.251 $56.92 

2013 2,659 hrs! $241,000! $134,6401 $3,219! $109,579! $41.21 $41,3851 $15.561 $56. 77 

2014 3,649 hrs I $241,000! $95,040! $3,3801 $149,3401 $40.93 $67,8901 $18.611 $59.53 

2015 4,322 hrs! $241,000I $68,120! $3,549! $176,429! $40.82 $86,7941 $20.081 $60.90 

2016 5,433 hrs! $241,oool $43,6801 $3,7271 $201,0471 $37.00 $133,9121 $24.651 $61.65 

2017 6,525 hrs! $241,000 j $27,0401 $3,913! $217,8731 $33.39 $164,3561 $25.19! $58.58 

$202,928[ ___ __ ____ ____ $28.45L __ __________ $59.32 ---· i6~! -·--- -----;:~!!--~~: ---------!i:~:6~t-----------!i~'.666t-----·-·--- --!::ii!t--------- !ii~'.ii!}---- ---------!i~:~:r------ $247,3381 $30.021 $57.25 

Cumulative 

Oest 

$54,747 

$104,221 

$150,965 

$217,231 

$263,223 

$334,959 

$382,229 

$423,037 

$471,652 

---- i6ii---i-------!:!~!-- ~~: ---------:i:~:666t-----------:::666}-- -- ---------:::~!if---------!i~~:i!~f-------------{i~:!~f----- ----!!~;::!~f-------------!!i::if- ---- -- ------~~-::~~------- $493,489 

$527,108 

___., 
~ 
01 

$70.00 

$60.00 

$50.00 

$40.00 

$30.00 

$20.00 

$10.00 

$0.00 

Total Cost/Hours vs Years 

2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 

......, District Cost/Hour ......,Maintenance Cost/Hour ......,Total Cost/Hour 
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P.O.NUMBER DATE 

22-0030 07/07/20l 
INCLINE VILLAGE GENERAL 
IMPROVEMENT DISTRICT 

PURCHASE 
ORDER THIS NUMBER MUST APPEAR ON ALL INVOIC 

PACKING LISTS, LABELS, BILLS OF LADING A 
CORRESPONDENCE. 

Vendor Name, Address, and Number Ship To Address And Phone Number ~lease Send Invoices To 

1004 Diamond Peak Ski Resort Incline Village GID 
Kassbohrer All Terrain Vehicles, Inc. 1210 Ski Way 893 Southwood Blvd. 
8850 Double Diamond Parkl f eline Village, NV 89451 

*** his 
• 

; nHetgSfl 8Approve~ 7P{)1c'm** I~ 
Reno, NV 89521 775-832-1100 ap@ivgid.org 

LINE NO. I QUANTITY UOM ITEM AND DESCRIPTION UNIT COST EXTENDED COST GL Coding ! 
1 1.00 Each Procurement purchase,2021/2022 capital 

improvement project #3463HE 1728 replace 
snow grooming equipment - pending Board of 
Trustees approval. Vendor: Kassbohrer All 
Terrain Vehicles, Inc. 

$400,000.00 $400 000 00 340-34-990-8120 Project#: 
' ' 3463HE1728 

TOTAL $ 400,000.00 

Comments: 
JSER ID ,...I ---""'M"""i""'ke"""""'B-a-nd.,.e""'li,...n ___ __, 

rhe District is granted Tax Exempt Status by the State of Nevada, State ID 88-7600004-K, therefore any goods or services 
lelivered to the District within the boundaries of the State of NV are exempt from NV sales and use tax. 

~II shipments should be freight prepaid F.O.B. destination. Unauthorized sh ipments will be returned at the seller's 
ixpense Title and risk of loss on all items shipped shall pass to the buyer at the F. 0. 8 . destination. 

>ayments of all invoices is net 30 unless expressly written and acknowledged in writing by the District's 
)irector of Finance or Controller. IVGID's Federal Tax ID Number is 88-0099974. 

CERTIFY THAT THE ABOVE PURCHASE IS FOR AN EXPENDITURE AS DEFINED BY NRS 354.520 OR AN EXPENSE UNDER 
JRS 354.523 AND THAT THE PURCHASE ORDER HAS BEEN ENCUMBERED AS DEFINED BY NRS 354.516. 

1dra Winquest General Manager 
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M E M O R A N D U M 
 
TO: Board of Trustees 
  
THROUGH: Mike Bandelin, Interim General Manager 
  
FROM: Mike Bandelin, Interim General Manager 
  
SUBJECT: Review, discuss and possibly approve a Sole Source Finding, and 

review, discuss, and possibly  authorize an Equipment Purchase 
Agreement for a replacement PistenBully Snow Grooming Vehicle – 
2023/2024 Capital Improvement Project; Fund: Community 
Services; Division: Ski; Project #3463HE1724; Vendor: Kassbohrer 
All-Terrain Vehicles, Inc. in the amount of $562,938. 

  
RELATED STRATEGIC 
PLAN BUDGET 
INITIATIVE(S): 

LONG RANGE PRINCIPLE #5 – ASSETS AND 
INFRASTRUCTURE 
The District will practice perpetual asset 
renewal, replacement and improvement to 
provide safe and superior long term utility 
services and recreation venues, facilities, and 
services. 

  
RELATED DISTRICT 
POLICIES, PRACTICES, 
RESOLUTIONS OR 
ORDINANCES 

Capital Planning Multi-Year Capital Planning 
Policy 12.1.0; Capital Planning Capital Project 
Budgeting Policy 13.1.0; Capital Planning 
Capital Expenditures Practice 13.2.0; 
Purchasing Policy for Goods and Services 
Policy 20.1.0 

  
DATE: August 30, 2023 
 

 
 
I. RECOMMENDATION  
That the Board of Trustees makes a motion to: 

1. Make the following finding: The District's purchase of a replacement 
PistenBully snow grooming vehicle and associated fleet management 
system from Kassbohrer All Terrain Vehicles, Inc. is exempt from 
competitive solicitation for the following reasons: NRS 332.115.1.(a).  

2. Authorize Equipment Purchase Agreement with Kassbohrer All-Terrain 
Vehicles, Inc. totaling $567,938. 

3. Authorize the Interim General Manager to execute the contract in 
substantially the form presented. 
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II. BACKGROUND  
The general purpose of this project is to maintain District operations through the 
necessary maintenance and replacement cycles. 
  
Diamond Peak operates and maintains a fleet of five (5) PistenBully snow 
grooming vehicles which includes four (4) line grooming machines and one (1) 
winch assist machine. These machines provide slope grooming, snow 
management, snowmaking support, chairlift loading and unloading area 
maintenance, and park features at the District's ski venue. The District’s capital 
replacement program for fleet/rolling stock identifies operating and maintaining 
each of the five (5) machines for up to ten (10) operating seasons before 
replacement funding occurs. 
 
Staff will note that two (2) grooming machines were purchased in 2014, including 
the winch machine #699 and a line grooming machine #700. The Capital 
replacement program and funding was updated within the FY 2023/24 District 
Capital Improvement Plan for a proposed replacement of the winch machine after 
nine (9) years of service to offset the District’s funding plan of replacing two (2) 
machines after the planned ten (10) years of service in FY 2024/25. The District's 
replacement of the 2014 line grooming machine #700 is identified for 
replacement within FY 2024/25 Capital Improvement Plan. 
 
The proposed PistenBully grooming vehicle will come equipped with 
PistenBully’s SNOWsat slope and fleet management system. SNOWsat is an 
integrated system for guiding and real-time monitoring of snow grooming 
vehicles. The system uses GPS data to produce a mapped image of the slope 
including all chairlift towers, grade level snowmaking valve stations, snowmaking 
hydrants, as well as any potential danger spots and the resort boundaries. It also 
provides maps of individual runs for grooming with real-time snow depth 
measurements. SNOWsat is included within the five (5) grooming machines that 
the District owns and operates.    
 
III. BID RESULTS  
The District's purchase of a replacement PistenBully snow grooming vehicle and 
associated fleet management system from Kassbohrer All Terrain Vehicles,Inc. is 
exempt from competitive bidding for the following reasons: 

A. This purchase is for items which may only be contracted from a sole 
source (NRS 332.115.1.a). Kassbohrer All-Terrain Vehicles is the 
exclusive dealer for PistenBully snow grooming equipment for Northern 
Nevada. 

B. This purchase is for additions to and repairs and maintenance of 
equipment which may be more effectively added to, repaired or 
maintained by a certain person (NRS 332.115.1.C). Diamond Peak’s 
snow grooming fleet is exclusively PistenBully snow grooming vehicles, 
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which are sold exclusively by Kassbohrer All Terrain Vehicles. 
C. The equipment proposed for purchase, by virtue of the training of the 

personnel or of any inventory of replacement parts maintained by the 
local government, is compatible with existing equipment (NRS 
332.115.1.d). Diamond Peak’s snow grooming fleet is exclusively 
PistenBully snow grooming vehicles. 

  
The proposed purchase agreement, in compliance with the District's Purchasing 
Policy for Goods and Services,  Policy 20.1.0 – 3.1 and NRS 332.115. is exempt 
from competitive solicitation requirements.  The project is a sole source purchase 
from Kassbohrer All-Terrain Vehicles, Inc. and Staff did not seek competitive bids 
for the proposed vehicle. Specific equipment pricing is as listed below: 
  

Description  Amount 

2023 PinstenBully 600 Polar Park Winch $580,000 

V3 ind. LIDAR - PistenBully 600 $42,938 

Trade-In for PistenBully 400 Winch #699 ($60,000) 

Total  $562,938 
 
The District's Equipment Purchase Agreement (Agreement) is included in 
Attachment 1.  The Agreement has been reviewed and approved by the District's 
legal counsel. 
 
IV. FINANCIAL IMPACT AND BUDGET  
The District's Capital Improvement Program Budget for the (340 Ski Fund) in FY 
2023/2024 includes funding $600,000 for the replacement of the PistenBully 
Grooming Machine under Project # 3463HE1724. The ski fund (340) FY2023/24 
includes total capital appropriations of $1,780,443 for the following projects. 
 
 

Project  Amount  

Base Lodge Kitchen Reconfiguration  $321,443 

Red Fox Ski Lift Maintenance and Improvements  $64,000 

Replace 2014 Winch Grooming Machine $600,000 

Snowmaking Infrastructure Replacement  $504,000 

Replace 2016 Polaris Ranger $22,000 

Replace Snowmobiles $19,000 

Snowflake Lodge - Site Survey, Needs Assessment  $250,000 
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V. ALTERNATIVES  
The Board of Trustees may not authorize the Equipment Purchase Agreement 
and defer or eliminate replacement of the proposed snow grooming vehicle. 
 
VI. COMMENTS  
In conclusion, the following items have been discussed:  

1. The snow grooming machine scheduled for replacement  includes a 
 2014 PistenBully 400 winch – #699. This piece of equipment has 
operated for nine (9) seasons, with 7,350 total operating hours.   

2. The replacement grooming machine project is funded through the 
2023/2024 Capital Improvement Project; Fund: Community Services; 
Division: Ski; Project #3463HE1724; Amount; $600,000. 

3. The proposed equipment purchase agreement for the replacement 
grooming machine totals - $562,938. 

4. The Agreement, Attachment 1, has been included and has been 
approved by the District's legal counsel. 

5. Provided the proposed equipment purchase agreement is awarded, the 
District will place its order with Kassbohrer All Terrain Vehicles 
immediately and will take delivery of the vehicle in late November or 
early December of 2023. Payment to the vendor does not occur until 
vehicle delivery. 

 
VII. BUSINESS IMPACT/BENEFIT  
This item is not a “rule” within the meaning of Nevada Revised Statutes, Chapter 
237, and does not require a Business Impact Statement.  
 
VIII. ATTACHMENTS  
1. 2023 Equipment Purchase Agreement - Kassbohrer 
2. 3463HE1724 Datasheet 7.1.2023 
3. History - Snow Grooming Machine Replacement 
 
IX. DECISION POINTS NEEDED FROM THE BOARD OF TRUSTEES  
The decision needed from the Board of Trustee's shall be that of approving the 
staff recommendation as presented. 
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Kassbohrer PistenBully Purchase Page 1 of 10 

INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT 
EQUIPMENT PURCHASE AGREEMENT 

This Equipment Purchase Agreement (“Agreement”) is entered into as of August 31, 2023, by 
and between the Incline Village General Improvement District, a Nevada general improvement district 
(“District”), and Kassbohrer All Terrain Vehicles Inc., a Maine corporation with its principal place of 
business at 8850 Double Diamond Parkway Reno, Nevada (“Contractor”).  District and Contractor are 
sometimes individually referred to as “Party” and collectively as “Parties” in this Agreement. 

Section 1. DEFINITIONS. 

A. “Equipment” means all machinery, equipment, items, parts, materials, labor or other 
services, including design, engineering and installation services, provided by Contractor as specified in 
Exhibit “A,” attached hereto and incorporated herein by reference. 

B. “Delivery Date(s)” means that date or dates upon which the Equipment is to be delivered 
to District, ready for approval, testing and/or use as specified in Exhibit A. 

Section 2. MATERIALS AND WORKMANSHIP. 

When Exhibit A specifies machinery, equipment or material by manufacturer, model or trade 
name, no substitution will be made without District’s written approval.  Machinery, equipment or material 
installed in the Equipment without the approval required by this Section 2 will be deemed to be defective 
material for purposes of Section 4.  Where machinery, equipment or materials are referred to in Exhibit 
A as equal to any particular standard, District will decide the question of equality.  When requested by 
District, Contractor will furnish District with the name of the manufacturer, the performance capabilities 
and other pertinent information necessary to properly determine the quality and suitability of any 
machines, equipment and material to be incorporated in the Equipment.  Material samples will be 
submitted at District’s request.   

Section 3. INSPECTIONS AND TESTS. 

District shall have the right to inspect and/or test the Equipment prior to acceptance.  If upon 
inspection or testing the Equipment or any portion thereof are found to be nonconforming, defective, of 
inferior quality or workmanship, or fail to meet any requirements or specifications contained in Exhibit “A,” 
then without prejudice to any other rights or remedies, District may reject the Equipment or exercise any 
of its rights under Section 4.C.  The inspection, failure to make inspection, acceptance of goods, or 
payment for goods shall not impair District’s right to reject nonconforming goods, irrespective of District’s 
failure to notify Contractor of a rejection of nonconforming goods or revocation of acceptance thereof or 
to specify with particularity any defect in nonconforming goods after rejection or acceptance thereof.  

Section 4. WARRANTY. 

A. Contractor warrants that the Equipment will be of merchantable quality and free from 
defects in design, engineering, material and workmanship for a period of two (2) years, or such longer 
period as provided by a manufacturer’s warranty or set forth in Exhibit “A,” from the date of final written 
acceptance of the Equipment by District as required for final payment under Section 7.  Contractor further 
warrants that any services provided in connection with the Equipment will be performed in a professional 
and workmanlike manner and in accordance with the highest industry standards.   

Page 315 of 376Page 51 of 100

Bree Waters_1
Text Box
Attachment 1



Kassbohrer PistenBully Purchase Page 2 of 10 

B. Contractor further warrants that all machinery, equipment or process included in the 
Equipment will meet the performance requirements and specifications specified in Exhibit A and shall be 
fit for the purpose intended.  District’s inspection, testing, approval or acceptance of any such machinery, 
equipment or process will not relieve Contractor of its obligations under this Section 4.B.   

C. For any breach of the warranties contained in Section 4.A and Section 4.B, Contractor 
will, immediately after receiving notice from District, at the option of District, and at Contractor’s own 
expense and without cost to District:  

1. Repair the defective Equipment; 

2. Replace the defective Equipment with conforming Equipment, F.O.B. District’s 
plant, office or other location of District where the Equipment was originally performed or delivered; 
or 

3. Repay to District the purchase price of the defective Equipment and District will 
return the Equipment to Contractor at Contractor’s expense. 

If District selects repair or replacement, any defects will be remedied without cost to 
District, including but not limited to, the costs of removal, repair and replacement of the defective 
Equipment, and reinstallation of new Equipment.  All such defective Equipment that is so 
remedied will be similarly warranted as stated above.  In addition, Contractor will repair or replace 
other items of the Equipment which may have been damaged by such defects or the repairing of 
the same, all at its own expense and without cost to District. 

D. Contractor also warrants that the Equipment is free and clear of all liens and 
encumbrances whatsoever, that Contractor has a good and marketable title to same, and that Contractor 
owns or has a valid license for all of the proprietary technology and intellectual property incorporated 
within the Equipment.  Contractor agrees to indemnify, defend and hold District harmless against any 
and all third party claims resulting from the breach or inaccuracy of any of the warranties within this 
Section 4(D).  

E. In the event of a breach by Contractor of its obligations under this Section 4, District will 
not be limited to the remedies set forth in this Section 4, but will have all the rights and remedies permitted 
by applicable law. 

Section 5. PRICES. 

Unless expressly provided otherwise, all prices and fees specified in Exhibit “A,” attached hereto 
and incorporated herein by reference, are firm and shall not be subject to change without the written 
approval of District.  No extra charges of any kind will be allowed unless specifically agreed to in writing 
by District’s authorized representative.  The total price shall include (i) all federal, state and local sales, 
use, excise, privilege, payroll, occupational and other taxes applicable to the Equipment furnished to 
District hereunder; and (ii) all charges for packing, freight and transportation to destination.  

Section 6. CHANGES. 

District, at any time, by a written order, and without notice to any surety, may make changes in 
the Equipment up to the time equipment has been sent into production, including but not limited to, 
District’s requirements and specifications.  Contractor will work with Purchaser if changes/modification 
are possible postproduction.  If such changes affect the cost of the Equipment or time required for its 
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performance, an equitable adjustment will be made in the price or time for performance or both.  Any 
change in the price necessitated by such change will be agreed upon between District and Contractor 
and such change will be authorized by a change order document signed by District and accepted by 
Contractor. 

Section 7. PAYMENTS. 

A. Terms of payment, are net thirty (30) days, less any applicable retention, after receipt of 
invoice, or completion of applicable Progress Milestones.  Final payment shall be made by District after 
Contractor has satisfied all contractual requirements.  Payment of invoices shall not constitute 
acceptance of Equipment.  All invoices shall be sent to invoices@ivgid.org 

B. Payments otherwise due may be withheld by District on account of defective Equipment 
not remedied, liens or other claims filed, failure of Contractor to make payments properly to its 
subcontractors or for material or labor, the failure of Contractor to perform any of its other obligations 
under the Agreement, or to protect District against any liability arising out of Contractor’s failure to pay or 
discharge taxes or other obligations.  If the causes for which payment is withheld are removed, the 
withheld payments will be made promptly.  If the said causes are not removed within a reasonable period 
after written notice, District may remove them at Contractor’s expense. 

C. Payment of the final Progress Milestone payment or any retention will be made by District 
upon: 

1. Written acceptance of the Equipment by District;  

2. Delivery of all drawings and specifications, if required by District;  

3. Delivery of executed full releases of any and all liens arising out of this                      
Agreement; and  

4. Delivery of an affidavit listing all persons who might otherwise be entitled to file, 
claim or maintain a lien of any kind or character, and containing an averment that all of the said 
persons have been paid in full.   

If any person refuses to furnish an actual release or receipt in full, Contractor may furnish a bond 
satisfactory to District to indemnify District against any claim or lien at no cost to District. 

D. Acceptance by Contractor of payment of the final Progress Milestone payment pursuant 
to Section 7.C will constitute a waiver, release and discharge of any and all claims and demands of any 
kind or character which Contractor then has, or can subsequently acquire against District, its successors 
and assigns, for or on account of any matter or thing arising out of, or in any manner connected with, the 
performance of this Agreement with the exception of the obligations in Sections 12, 13, 14, and 16.  
However, payment for the final Progress Milestone by District will not constitute a waiver, release or 
discharge of any claims or demands which District then has, or can subsequently acquire, against 
Contractor, its successors and assigns, for or on account of any matter or thing arising out of, or in any 
manner connected with, the performance of this Agreement. 

Section 8. SCHEDULE FOR DELIVERY. 

A. The time of Contractor’s performance is of the essence for this Agreement.  The 
Equipment will be delivered in accordance with the schedule set forth in Exhibit A.  Contractor must 
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immediately notify District in writing any time delivery is behind schedule or may not be completed on 
schedule.  In addition to any other rights District may have under this Agreement or at law, Contractor 
shall pay District the sum of $500 per vehicle of Equipment for each calendar day for which the vehicle 
of Equipment is unavailable beyond the scheduled delivery date(s) specified in Exhibit “A,” but any 
payment pursuant to this Section shall not exceed 1% of purchase price. 

B. In the event that the Equipment is part of a larger project or projects that require the 
coordination of multiple contractors or suppliers, then Contractor will fully cooperate in scheduling the 
delivery so that District can maximize the efficient completion of such project(s) so long as District gives 
sufficient notice to Contractor related to the coordination and or timing of the project. 

Section 9. TAXES. 

A. Contractor agrees to timely pay all sales and use tax (including any value added or gross 
receipts tax imposed similar to a sales and use tax) imposed by any federal, state or local taxing authority 
on the ultimate purchase price of the Equipment provided under this Agreement.   

B. Contractor will withhold, and require its subcontractors, where applicable, to withhold all 
required taxes and contributions of any federal, state or local taxing authority which is measured by 
wages, salaries or other remuneration of its employees or the employees of its subcontractors.  
Contractor will deposit, or cause to be deposited, in a timely manner with the appropriate taxing 
authorities all amounts required to be withheld. 

C. All other taxes, however denominated or measured, imposed upon the price of the 
Equipment provided hereunder, will be the responsibility of Contractor.  In addition, all taxes assessed 
by any taxing jurisdiction based on Contractor property used or consumed in the provision of the 
Equipment such as and including ad valorem, use, personal property and inventory taxes will be the 
responsibility of Contractor.  

D. Contractor will, upon written request, submit to District written evidence of any filings or 
payments of all taxes required to be paid by Contractor hereunder.   

Section 10. INDEPENDENT CONTRACTOR. 

Contractor enters into this Agreement as an independent contractor and not as an employee of 
District.  Contractor shall have no power or authority by this Agreement to bind District in any respect.  
Nothing in this Agreement shall be construed to be inconsistent with this relationship or status.  All 
employees, agents, contractors or subcontractors hired or retained by the Contractor are employees, 
agents, contractors or subcontractors of the Contractor and not of District.  District shall not be obligated 
in any way to pay any wage claims or other claims made against Contractor by any such employees, 
agents, contractors or subcontractors or any other person resulting from performance of this Agreement. 

Section 11. SUBCONTRACTS.  

Unless otherwise specified, Contractor must obtain District’s written permission before 
subcontracting any portion of the Equipment.  Except for the insurance requirements in Section 13.A, all 
subcontracts and orders for the purchase or rental of supplies, materials or equipment, or any other part 
of the Equipment, will require that the subcontractor be bound by and subject to all of the terms and 
conditions of the Agreement.  No subcontract or order will relieve Contractor from its obligations to 
District, including, but not limited to Contractor’s insurance and indemnification obligations.  No 
subcontract or order will bind District.   
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Section 12. TITLE AND RISK OF LOSS. 

Unless otherwise agreed, District will have title to, and risk of loss of, all completed and partially 
completed portions of the Equipment upon delivery, as well as materials delivered to and stored on 
District property which are intended to become a part of the Equipment.  However, Contractor will be 
liable for any loss or damage to the Equipment and/or the materials caused by Contractor or its 
subcontractors, their agents or employees, and Contractor will replace or repair said Equipment or 
materials at its own cost to the satisfaction of District.  Notwithstanding the foregoing, in the event that 
the District has paid Contractor for all or a portion of the Equipment which remains in the possession of 
Contractor, then District shall have title to, and the right to take possession of, such Equipment at any 
time following payment therefor.  Risk of loss for any Equipment which remains in the possession of 
Contractor shall remain with Contractor until such Equipment has been delivered to District or District has 
taken possession thereof.  Contractor will have risk of loss or damage to Contractor’s property used in 
the construction of the Equipment but which does not become a part of the Equipment. 

Section 13. INDEMNIFICATION. 

A. Contractor agrees to indemnify, defend and hold District, its officials, officers, employees, 
volunteers and agents harmless from any losses, damages, claims, expenses (including reasonable 
attorneys’ fees and expenses), judgments or liability, resulting from the construction, delivery or use of 
the Equipment or the performance of this Agreement, to the extent such losses, damages, claims, 
expenses, judgments or liability are due to the negligence or willful misconduct of Contractor, its officials, 
officers, employees, and or agents.   

B. District agrees to indemnify, defend and hold Contractor, its officials, officers, employees, 
and agents harmless from any losses, damages, claims, expenses (including reasonable attorneys’ fees 
and expenses), judgment or liability, resulting from the construction, delivery or use of the Equipment or 
the performance of this Agreement, to the extent such losses, damages, claims, expenses, judgments or 
liability are due to the negligence or willful misconduct of District, its officials, officers, employees and or 
agents. 

C. Contractor’s obligation to indemnify shall not be restricted to insurance proceeds. 

Section 14. INSURANCE. 

A. General.  Contractor shall take out and maintain: 

1. Commercial General Liability Insurance, of at least $1,000,000 per occurrence/ 
$2,000,000 aggregate for bodily injury, personal injury and property damage;   

2. Automobile Liability Insurance for bodily injury and property damage including 
coverage for owned, non-owned and hired vehicles, of at least $1,000,000 per accident for bodily 
injury and property damage; 

3. Workers’ Compensation in compliance with applicable statutory requirements; and 

4. If Contractor is also the manufacturer of any equipment included in the Equipment, 
Contractor shall carry Product Liability and/or Errors and Omissions Insurance which covers said 
equipment with limits of not less than $1,000,000.   

B. Additional Insured; Primary; Waiver of Subrogation; No Limitation on Coverage.  The 
policies required under this Section shall give District, its officials, officers, employees, agents or 
volunteers additional insured status.  Any available coverage shall be provided to the parties required to 
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be named as additional insured pursuant to this Agreement; such coverage shall be primary, and any 
insurance, self-insurance or other coverage maintained by the District shall be secondary.  

C. Insurance Carrier.  All insurance required under this Section is to be placed with insurers 
with a current A.M. Best’s rating no less than A-VII, licensed to do business in Nevada, and satisfactory 
to the District. 

D. Evidence of Insurance.  Contractor shall furnish District with original certificates of 
insurance and endorsements effecting coverage required by the Agreement.  The certificates and 
endorsements for each insurance policy shall be signed by a person authorized by that insurer to bind 
coverage on its behalf, and shall be on forms supplied or approved by the District.  All certificates and 
endorsements must be received and approved by the District before delivery  

E. Freight.  Contractor shall ensure that third party shippers contracted by Contractor have 
adequate insurance coverage for the shipped Equipment. 

Section 15. LIENS. 

A. Contractor will not make, file or maintain a mechanic’s or other lien or claim of any kind or 
character against the Equipment, for or on account of any labor, materials, fixtures, tools, machinery, 
equipment, or any other things furnished, or any other work done or performance given under, arising 
out of, or in any manner connected with the Agreement (such liens or claims referred to as “Claims”); and 
Contractor expressly waives and relinquishes any and all rights which it now has, or may have.  

B. Contractor will save and hold District harmless from and against any and all Claims that 
may be filed by a subcontractor, supplier or any other person or entity and Contractor will, at its own 
expense, defend any and all actions based upon such Claims and will pay all charges of attorneys and 
all costs and other expenses arising from such Claims. 

Section 16. TERMINATION OF AGREEMENT BY DISTRICT. 

A. Should Contractor at any time refuse or fail to deliver the Equipment with promptness and 
diligence, or to perform any of its other obligations under the Agreement, District may terminate 
Contractor’s right to proceed with the delivery of the Equipment by written notice to Contractor.  In such 
event District may obtain the Equipment by whatever method it may deem expedient, including the hiring 
of another contractor or other contractors.  In such case Contractor will not be entitled to receive any 
further payments until the Equipment is delivered.  If District’s cost of obtaining the Equipment, including 
compensation for additional managerial and administrative services, will exceed the unpaid balance of 
the Agreement, Contractor will be liable for and will pay the difference to District. 

B. District may, for justifiable cause, terminate Contractor’s right to proceed with the delivery 
of any portion or all of the Equipment only by 15-days prior written notice to Contractor.  Such termination 
will be effective in the manner specified in such notice, will be without prejudice to any claims which 
District may have against Contractor, and will not affect the obligations and duties of Contractor under 
the Agreement with respect to portions of the Equipment not terminated.  

C. On receipt of notice under Section 16.B, Contractor will, with respect to the portion of the 
Equipment terminated, unless the notice states otherwise,  

1. Immediately discontinue such portion of the Equipment and the placing of orders 
for materials, facilities, and supplies in connection with the Equipment,  
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2. Unless otherwise directed by District, make every reasonable effort to procure 
cancellation of all existing orders or contracts upon terms satisfactory to District; and  

3. Deliver only such portions of the Equipment which District deems necessary to 
preserve and protect those portions of the Equipment already in progress and to protect material, 
plant and equipment at the Equipment site or in transit to the Equipment site. 

D. Upon termination pursuant to Section 16.B, Contractor will be paid a pro rata portion of 
the compensation in the Agreement for any portion of the terminated Equipment already delivered, 
including material and services for which it has made firm contracts which are not canceled, it being 
understood that District will be entitled to such material and services.  Upon determination of the amount 
of said pro rata compensation, District will promptly pay such amount to Contractor upon delivery by 
Contractor of the releases of liens and affidavit, pursuant to Section 7.C. 

Section 17. MISCELLANEOUS PROVISIONS. 

A. Dispute Resolution. If a dispute arises out of or relates to this Agreement or its breach, 
the Parties agree to first attempt in good faith to settle the dispute through non-binding private mediation 
before filing any court action.  The cost of mediation will be shared equally between the Parties.  The 
Parties agree the mediation will occur in Incline Village, Washoe County, Nevada, and will occur within 
90 days of a Party demanding mediation. 

B. Delivery of Notices.  All notices permitted or required under this Agreement shall be given 
to the respective parties at the following address or at such other address as the respective parties may 
provide in writing for this purpose: 

DISTRICT: 
Incline Village General Improvement District 
893 Southwood Blvd. 
Incline Village, NV 89451 
Attn: Mike Bandelin 

CONTRACTOR: 
Kassbohrer All Terrain Vehicles Inc.                  
8850 Double Diamond Parkway                                  
Reno, Nevada 89521 
Attn: Jeb Ellermeyer 

Such notice shall be deemed made when personally delivered or when mailed, forty-eight (48) 
hours after deposit in the U.S.  Mail, first class postage prepaid and addressed to the party at its applicable 
address.  Actual notice shall be deemed adequate notice on the date actual notice occurred, regardless 
of the method of service.  

C. Force Majeure.  Neither party will be liable for failure to perform any obligation under this 
Agreement to the extent such failure is caused by a force majeure event.  A force majeure event includes, 
but is not limited to, acts of God, war, terrorism, strikes, civil unrest, government authority, disaster, 
pandemic/epidemic illness or outbreak, or any other emergency that makes it impossible, illegal or 
commercially unfeasible for either party to perform.   

D. Assignment or Transfer.  Contractor shall not assign or transfer any interest in this 
Agreement whether by assignment or novation, without the prior written consent of the District, which will 
not be unreasonably withheld.  Provided, however, that claims for money due or to become due to 
Contractor from the District under this Agreement may be assigned to a financial institution or to a trustee 
in bankruptcy, without such approval.  Notice of any assignment or transfer, whether voluntary or 
involuntary, shall be furnished promptly to the District. 

E. Successors and Assigns.  This Agreement shall be binding on the successors and assigns 
of the Parties. 
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F. Amendment; Modification.  No supplement, modification or amendment of this Agreement 
shall be binding unless executed in writing and signed by both Parties. 

G. Waiver.  No waiver of any default shall constitute a waiver of any other default or breach, 
whether of the same or other covenant or condition.  No waiver, benefit, privilege or service voluntarily 
given or performed by a Party shall give the other Party any contractual rights by custom, estoppel or 
otherwise. 

H. Governing Law.  This Agreement shall be governed by the laws of the State of Nevada.  
Venue shall be in Washoe County. 

I. Interpretation.  Since the Parties or their agents have participated fully in the preparation 
of this Agreement, the language of this Agreement shall be construed simply, according to its fair 
meaning, and not strictly for or against any Party. 

J. No Third Party Beneficiaries.  There are no intended third party beneficiaries of any right 
or obligation assumed by the Parties. 

K. Authority to Enter Agreement.  Each Party warrants that the individuals who have signed 
this Agreement have the legal power, right and authority to make this Agreement and bind each 
respective Party. 

L. Invalidity; Severability.  If any portion of this Agreement is declared invalid, illegal or 
otherwise unenforceable by a court of competent jurisdiction, the remaining provisions shall continue in 
full force and effect. 

M. Counterparts.  This Agreement may be signed in counterparts, each of which shall 
constitute an original. 

N. District’s Right to Employ Other Contractors.  District reserves its right to employ other 
contractors in connection with the Equipment.  

O. Entire Agreement.  This Agreement constitutes the entire agreement between the Parties 
relative to the Equipment specified herein.  There are no understandings, agreements, conditions, 
representations, warranties or promises with respect to this Agreement, except those contained in or 
referred to in the writing. 

P. Limitation of Liability.  In no event shall this Agreement be interpreted to waive the 
limitations of liability applicable to the District set forth in NRS Chapter 41 or other applicable law. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and 
year first above written. 

OWNER: 
INCLINE VILLAGE G. I. D. 

 CONTRACTOR: 
 

Agreed to:  Agreed to: 

 
 

  
By: 

Matthew Dent, Chairman 
 

 Signature of Authorized Agent 

Date  Print or Type Name and Title 

David Noble, Secretary   Date 

Date 

 
 If CONTRACTOR is a Corporation, attach 

evidence of authority to sign. 
Reviewed as to Form:   

   

Joshua Nelson 
District Legal Counsel 

 

  

Date 
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EXHIBIT A 
EQUIPMENT SPECIFICATIONS AND DELIVERY SCHEDULE 

Description Amount 

PistenBully 600 Polar Park Winch  $580,000.00 

V3 incl. LiDAR for PB 600 (828) $42938.00 

Trade-in for PistenBully 400  winch WKU5824CQEL011171 ($60,000.00) 

Total $562,938.00 
 

Price includes: 

2023 Pisten Bully Polar Park Winch 

Two year Warranty 

Front mount, park 

Park blade (600), 4.7M 

Park PROflex 

Kombi (6belt), 4.2M for 600 

V3 incl. LiDAR for PB 600 (828) 

Delivery to Diamond Peak 
 

Days to Achieve Delivery of Equipment: Based on mutual agreement, the Equipment is to be delivered 
to the Point of Destination no later than November 15, 2023. Delivery shall be made between the hours 
of 7:30 a.m. and 3:30 p.m., Monday through Friday, excluding holidays, and coordinated with Buyer. 

 

 

 

 

 

Page 324 of 376Page 60 of 100



Project Summary

Project Number: 3463HE1724

Title: Replace 2014 Winch Cat Grooming vehicle # 699

Project Type: F - Rolling Stock

Division: 63 - Slope Maintenance

Budget Year: 2024

Finance Options:

Asset Type: HV - Heavy Duty Vehicles

Active: Yes

Project Description

This project is for the scheduled replacement of Diamond Peak's winch snow cat. This snow cat is a specialized piece of equipment used to groom Diamond Peak's steeper, off camber ski runs that no 
other piece of equipment in the fleet is capable of doing. It is on a 10-year replacement cycle subject to operating hours, accrued maintenance cost, oil analysis reports, visual inspection, and overall 
condition. Currently, Diamond Peak operates a total of 5-snowcats on the mountain.  This replacement plan calls for replacement of one cat every other year in the line grooming fleet (5 cats).  Recent 
research by staff indicates that our local competitors are averaging 30 acres groomed per night for each cat in their fleet - Diamond Peak is currently grooming 32 acres per night for each of our 5 cats 
in the line grooming fleet. This snow cat will be moved back in the CIP replacement program if indicators reveal no increased equipment down time or elevated maintenance cost will result by deferring 
the replacement date.

Project Internal Staff

Project Justification

It is necessary to continue the routine replacement of our grooming equipment so that it is replaced prior to major component failure and to continue to stay abreast of industry changes and 
improvements to provide the best quality product for our skiing guests.  Major component failure can cost more than the actual value of these vehicles as their age increases. These components can 
cost as much as $25,000 for an engine or $20,000 for a drive pump and motor set. There are 4-sets of these pump and motor assemblies on this winch snow cat. Grooming vehicles will only be 
replaced if serviceability, reliability, performance and economic factors dictate. Our records, as well as those of snow cat manufacturers, indicate that the hourly operating cost of a snow cat increases 
by more than 60% once they pass it's scheduled life cycle. Additionally, downtime increases in direct proportion, diminishing the quality of our grooming product.

Forecast

Budget Year Total Expense Total Revenue Difference

2024

Replace Grooming Vehicle 
#531 (Net of $28,500 Trade-
in Value of Old Equip.)

600,000 0 600,000

Year Total 600,000 0 600,000

2034

Replace Grooming Vehicle 
#531 (Net of $28,500 Trade-
in Value of Old Equip.)

600,000 0 600,000

Year Total 600,000 0 600,000

1,200,000 0 1,200,000

Year Identified Start Date Est. Completion Date Manager Project Partner

2015 Jul 1, 2024 Dec 31, 2024 Fleet Superintendent Municipal Lease Eligable
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YEAR MANUFACTURER MODEL EXPENSE
1981-1982
1982-1983 Purchase Pisten Bully 200 $95,000
1983-1984 Purchase Pisten Bully 200 $100,000
1984-1985 Purchase Pisten Bully 200D - Winch $100,000
1985-1986 Purchase Pisten Bully 270 $130,000
1986-1987
1987-1988
1988-1989 Purchase Pisten Bully 240D $115,000
1989-1990
1990-1991
1991-1992
1992-1993 Purchase Pisten Bully 240D $135,813
1993-1994
1994-1995 Purchase Pisten Bully  260D $140,048
1994-1995 Purchase Pisten Bully  260D -Winch $182,150
1995-1996 Purchase Pisten Bully 160 X/C $95,000
1996-1997 Purchase Pisten Bully 280D $157,000
1997-1998
1998-1999 Purchase Pisten Bully 300 $194,000
1999-2000  
2000-2001 Purchase Pisten Bully 300 $205,000
2001-2002
2002-2003 Purchase Pisten Bully 300 - Winch $239,800
2003-2004
2004-2005 Purchase Pisten Bully 300 -Park $208,000
2005-2006
2006-2007 Purchase Pisten Bully 300 $229,100
2007-2008
2008-2009 Purchase Pisten Bully 400 $239,850
2009-2010
2010-2011 Purchase Pisten Bully 400 - Park $241,000
2011-2012
2012-2013
2013-2014
2014-2015 Purchase Pisten Bully 400 - Park Pro $333,632
2014-2015 Purchase Pisten Bully 400 - Winch $342,829
2015-2016
2016-2017
2017-2018 Purchase Pisten Bully 400 - Park Pro $328,500
2018-2019
2019-2020 Purchase Pisten Bully 400 - Park Pro $374,500
2020-2021
2021-2022 Purchase Pisten Bully 600 - Park Pro $400,000
2022-2023
2023-2024 Proposed Pisten Bully 600 - Park Pro Winch $600,000
2024-2025 Planned Pisten Bully 600 - Park Pro $550,000
2025-2026
2026-2027 Planned Pisten Bully 600 - Park Pro $550,000
2027-2028
2028-2029 Planned Pisten Bully 600 - Park Pro $600,000
2029-2030

Total $5,186,222

CAPITAL IMPROVEMENT PROGRAM HISTORY - SNOW GROOMING MACHINE REPLACEMNT
INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT
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