
M E M O R A N D U M

TO: Board of Trustees

FROM: Josh Nelson
Annie Branham
Legal Counsel

SUBJECT: Presentation on Regulating Public Comment.

DATE: August 30, 2023

I. RECOMMENDATION

That the Board of Trustees receive a presentation on its ability to regulate public 
comment during Board of Trustees and similar public meetings.

II. BACKGROUND

The First Amendment guarantees the right of free speech.  In part, the scope of 
this right depends on when and where speech occurs, and the courts have created 
a series of tests that apply different standards to speech occurring at public 
property depending on the “publicness” of the property.  Stated simply, government 
can less strictly regulate speech on property that has historically been open to 
public speech (i.e., a park) than property that has not been open to public speech 
(i.e., a water treatment plant).  The courts call these categories of property 
“forums.”

Recognizing the core First Amendment1 right to petition the government, Board 
meetings are considered “limited public forums.”  (White v. City of Norwalk (9th Cir. 
1990) 900 F.2d 1421, 1425.)  Limited public forums are the second most open 
category of property, and governments can only impose reasonable time, place 
and manner regulations that are (i) content neutral; (ii) narrowly tailored to serve a 
significant government interest; and (iii) leave open alternative channels of 
communication.

The Open Meeting Law and Attorney General recognized a number of permissible 
regulations on public comment during a meeting.  These include:

• Time limits for individual public comment.
• Prohibitions on unduly repetitious or irrelevant speech.

1 Nevada Constitution Article I, Section 9 has equivalent protections for free speech.
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• Prohibitions on actually disruptive behavior as determined by the Chair.  
Examples of this include yelling and trying to speak outside of comment 
periods or interrupting other speakers.

In applying these regulations, IVGID cannot cut off speech because of 
disagreement with the views or statements expressed by the speaker.  (White v. 
City of Norwalk (9th Cir. 1990) 900 F.2d 1421, 1425.)  

One area where there is conflicting guidance from the courts and Attorney General 
is for “personal and slanderous remarks.”  The Attorney General has opined that 
an agency may prohibit this type of speech.  (See AG File No. 00-047, p.3)  It can 
be very difficult to determine what qualifies under this type of standard.  For 
example, the Ninth Circuit has opined that a city council could not eject a member 
from a public member solely for making a “Nazi salute.”  (Norse v. City of Santa 
Cruz (9th Cir. 2010) 629 F.3d 966.)  The salute must have been actually disruptive.  
The court reminded public agencies that “…government officials in America 
occasionally must tolerate offensive or irritating speech.”  Similarly, legitimate 
criticism of the government or its officials will oftentimes be personal in nature.  It 
is very difficult to distinguish between permissible criticism and potentially 
impermissible personal remarks.  For these reasons, it is very risky (and not 
recommended) to stop public commentators solely because one believes that their 
speech is personal or offensive.  Below is a (non-exhaustive) chart identifying 
some types of behavior that may, and may not, be regulated by the Board: 

Behavior Considered Disruptive; 
Attendee May be Removed After 
Warning

Behavior Not Considered 
Disruptive; Attendee Should Not be 
Muted or Removed2

Exceeding the allotted time to speak 
before the Board, i.e., three minutes 
each – warn the person that their time 
has expired and they must leave the 
podium, then have clerk turn off 
microphone if the person persists 
(make sure this rule is applied even-
handedly across all speakers). 

A silent Nazi salute in the meeting 
room, i.e., a silent act of protest that 
went largely unnoticed by the meeting 
participants, until singled out by an 
offended member of the public body 

2 It is appropriate to ask a person using profanity, obscenities, or the like to stop, but they should not be 
pressed if they refuse.  
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Comments that are willfully disruptive 
of the meeting by being irrelevant, 
repetitious, slanderous, offensive, 
inflammatory, irrational, or amounting 
to personal attacks or interfering with 
rights of other speakers 

Comments in general about District 
Board members or employees, if they 
do not rise to the level of slander or are 
not objectively offensive or 
inflammatory to a reasonable person3 

Speaking without first being recognized 
by the Chair (for instance, yelling things 
out from the audience)

Profanity alone, without the additional 
element of a “disruption” to the meeting

Specific, credible threats to the Board, 
members of the public, or themselves

Criticism of District or Board policies, 
whether valid or entirely unfounded 

Inciting violence or using “fighting 
words”

Encouraging members of the audience 
to disrupt the meeting (i.e., by 
applauding), when the meeting is 
actually disrupted 

Yelling and speaking out of order to an 
extent that it hinders another member 
of the public from addressing the 
legislative body 

 

3 This can be a very difficult line to draw, and the 9th Circuit has stated that “the point at which speech 
becomes unduly repetitious or largely irrelevant is not mathematically determinable. The role of a 
moderator involves a great deal of discretion.” (White v. City of Norwalk (9th Cir. 1990) 900 F.2d 1421, 
1426.) If in doubt about whether cutting off a commenter might violate their First Amendment rights, we 
recommend calling for a brief recess so that counsel and the Board may discuss. 
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III. FINANCIAL IMPACT AND BUDGET

None.  

IV. ALTERNATIVES

This is a presentation item.  There is no alternative.

V. BUSINESS IMPACT

This item is not a "rule" within the meaning of Nevada Revised Statutes, Chapter 
237, and does not require a Business Impact Statement.

Page 26 of 376


	08302023 Packet Agenda .pdf
	A. PLEDGE OF ALLEGIANCE*
	B. ROLL CALL OF TRUSTEES*
	C. INITIAL PUBLIC COMMENTS
	D. APPROVAL OF AGENDA
	E. REPORTS TO THE BOARD - Reports are intended to inform the Board and/or the public.
	1. Report to the Board on the Opinion of Probable Con
	Memorandum
	ATTACHMENT A - 90% OPCC_CMAR ICE_Dec2022
	ATTACHMENT B - 90% & May 2023 & July 2023 Risk Registers_082523

	2. Presentation on Regulating Public Comment.
	IVGID_ Bd memo re regulating public comment-c1


	F. CONSENT CALENDAR (for possible action)	
	1. Review, discuss, and potentially adopt Policy and 
	Item XXX. - Bd memo for Reso re public records policy (08.01.23)-c1
	Spacer Page
	PP 137 eff 062011
	Spacer Page
	Change-Pro Redline - Policy Resolution No. 137 (Public Records) redlines 1.3Policy - Public Records 08302020
	Spacer Page
	Resolution XXXX - Policy Resolution No. 137 (Public Records) (august 2023 version)-c1

	2. Review, discuss, and potentially adopt Policy and 
	Item XXX. - Bd memo for Reso re IVGID Magazine ad policy (8.30.23)-c2
	IVGID Magazine Advertising Policy Clean 8.20.23-c1

	3. Approve a payment in the amount of $7,200 to Erick
	Memorandum

	4. Approval of the Meeting Minutes for August 9, 2023
	Meeting Minutes 08092023


	G. GENERAL BUSINESS (for possible action)	
	1. Review, discuss and possibly prioritize and provid
	AgendaGoalsandStrategicPlan
	Goals to Complete
	Strategic Plan 71223

	2. Review, discuss and possibly approve a salary rang
	GM Salary Range
	1110A-General-Manager
	Informal GM Salary Survey - Regional

	3. Review and select from the proposed Executive Sear
	Board Memo re Recommended Service Vendors
	BobHall&Assoc IVGID GM & Dir Level Proposal 8.2023
	Koff&Assoc - IVGID Exec Level Proposal 8.10.2023
	Korn Ferry IVGID GM & Dir Proposal 8.2023

	4. Review, discuss and possibly approve augmentations
	Final Memo
	Q4 FY22-23 CIP Popular Report_06.30.23 REVISED 8.24.23

	5. Snowmaking Infrastructure Replacement 
	Memorandum
	TechnoAlpin Equipment Purchase and Installation Services Agreement
	Project Data Sheet

	6. Review, discuss and possibly approve a Sole Source
	Memorandum
	2023 Equipment Purchase Agreement - Kassbohrer
	3463HE1724 Datasheet 7.1.2023
	History - Snow Grooming Machine Replacement

	7. Review, discuss and possibly approve a Sole Source
	Memorandum
	Agreement - Creative Bus Sales
	Ski Datasheet - 14 passanger Van
	Picture of proposed  shuttle van -starcraft-ford-e-450-

	8. Review, discuss and possibly approve a Sole Source
	Memorandum
	Ferguson Waterworks Quote 

	9. Review, discuss and possibly accept the Moss Adams
	Moss Adams Report

	10. Review, discuss and provide direction to Staff on 
	Memorandum
	Final Draft RFP for Legal Services

	11. Discuss and possibly give direction for the drafti
	G.11. - Memo


	H. REDACTIONS FOR PENDING PUBLIC RECORDS REQUESTS (for possible action)
	1. Review, discuss, and provide direction on redactio
	Item H - Bd item for redactions for pending public records requests (08.23.23)-c1


	I. LONG RANGE CALENDAR
	1. Long Range Calendar
	For 0830 Packet


	J. BOARD OF TRUSTEES UPDATE
	1. Flashvote Survey Results - Summer Amenities
	Flashvote RESULTS summer-amenities-07-23

	2. Community Forum/Town Hall
	Board Updates - Forum Memo


	K. FINAL PUBLIC COMMENTS - Limited to a maximum of three (3) minutes in duration.
	L. ADJOURNMENT (for possible action)	




